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Alternatives to imprisonment in the Criminal Sanctions 
System in Germany –  

Achievements and Problems1 
 

Prof. Dr. Frieder Dünkel, University of Greifswald 
 
 
I. Legal framework 
 
1. Overview on the criminal sanctions system and on the recent history of penal law 
reforms in Germany 
 
The German Criminal Law applies to at least 18 years old offenders, however, the group of 
18-20-years old young adult offenders can and in the majority is sanctioned according to 
Juvenile Criminal Law, if their crime is either a typical juvenile offence or they are in their 
personal development more equal to under 18-years-old juveniles than to adults (see § 105 
Juvenile Justice Act).2  
 
From an international comparative perspective, the German criminal sanctions system may be 
characterised as “poor”, making only a few sanctioning options available (see Dünkel and 
Morgenstern 2003). The criminal sanctions system – grosso modo – consists of fines (die 
Geldstrafe); suspended sentences (Freiheitsstrafe zur Bewährung), the continental European 
form of probation; and unconditional prison sentences (unbedingte Freiheitsstrafe). 
Community service (gemeinnützige Arbeit) is – contrary to most other European countries’ 
approach (see Dünkel/Lappi-Seppälä 2013; Dünkel 2013) – provided only as a substitute sanction 
in the case of non-payment of a fine (i.e., for fine defaulters). Conditional (suspended) fines 
are only exceptionally applicable, under highly restricted legal conditions (see §59 StGB, 
Criminal Code, cited as “CC”). The name of this sanction is Verwarnung mit Strafvorbehalt 
(meaning “warning combined with deferment of sentence”), and its content is a conditional 
fine of up to 180 day-fine units, which can be combined with directives and obligations, 
including supervision by the Probation Service. Other sanctions involving restriction of 
liberty, such as withdrawal of one’s driver’s licence, a ban to practice a certain profession, or 
electronic monitoring (EM; see I.7, below) are provided as measures for rehabilitation and 
security (independent of guilt but based on an assessment of dangerousness) for dangerous 
offenders. EM is restricted to the very few cases of dangerous offenders who have served a 
prison sentence in full or who are released from psychiatric hospitals (§ 63 CC) or from a 
security based confinement to so-called preventive detention (§ 66 CC). There exists also a 
form of suspending the driver’s licence (Fahrverbot) for up to 6 months, which is a 
supplementary sentence in combination with (usually) a fine. This sentence is a real penalty.3  
Reforms promoting wider use of fines date back to the 1920s (see the so-called Law on Fines 
of 1923), practically the only successful law reform of the many discussed in the era of the 
Weimar Republic under then Minister of Justice Gustav Radbruch. The aim was to restrict the 
use of short-term imprisonment, which – since Franz von Liszt’s famous inaugural lecture in 
1882 – had been judged detrimental to the rehabilitation of offenders (see Mohr 2020, 81 ff.). 
                                                   
1 The present paper focuses on some of the recent debates on reforms of the German criminal sanctions system 
for at least 18 resp. 21-years old adult offenders, see in detail also Mohr 2020; Dünkel 2019.  
2 See on the law and practice of juvenile justice in Germany Dünkel and Heinz 2017; Dünkel 2016. 
3 Because of lack of space, the extensive debate on the sanction of suspending of the driver’s licence cannot be 
discussed here. However, the author shares the critique of the recent reform law of 2017, which expanded the 
application of this sanction to also other than traffic offences – see Mohr 2019, 120 ff. – and favours, on the 
other hand, the proposal to introduce this sanction as an independent (not only supplementary) sanction 
(Hauptstrafe) in cases of only traffic offences. 
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The decisive change – replacing short-term imprisonment with fines – was implemented by 
the “major criminal law reform” (Große Strafrechtsreform) of the years 1969-75. The 
application of prison sentences of less than 6 months was legally defined as exceptional (see 
§47 CC). In addition, the system of fines moved over from a lump sum to the day-fine system. 
This allowed rightful punishment by considering the income of individual offenders, which 
resulted in just and equal sentencing (Heinz 2017, 100). 
It was only in 1953 that the system of suspended prison sentences was introduced. The 
enforcement of a prison sentence could be suspended for a probationary period “if there are 
reasons to believe that the sentence will serve as sufficient warning to the convicted person 
and that he will commit no further offences without having to serve the sentence” (§56 CC). 
For the first time, a suspended prison sentence could be combined with supervision by the 
newly established Probation Service (via a probation order; see §56d CC). In the beginning, 
only prison sentences of up to 9 months could be suspended. In 1969, the scope was widened 
to one year, and even to two years in exceptional cases. Court sentencing practice and the 
jurisprudence of the high courts and the Supreme Court (Bundesgerichtshof) have interpreted 
the exceptional nature of suspended prison sentences of between one and two years more and 
more as a regular option for the majority of cases: In 2015, 76% of these sentences were 
suspended (comparable to probation).4 The law reform of 1986 (23. StÄndG) adjusted the 
legal conditions to the criteria developed by the jurisprudence. In addition, the legislator 
expanded early release (parole) cautiously by allowing release after one had served half of the 
sentence for offenders serving a first prison sentence or on the basis of the offence or the 
offender’s personality in exceptional cases.  
More far-reaching reform proposals, which were presented in the year 2000 by a commission 
of the Federal Ministry of Justice and which were in parts incorporated into several draft bills 
of a government led by the Social Democratic Party (SPD) in the early 2000s,5 were dropped 
in 2006 with a reform law (2. JustizmodernisierungsG) that paid no heed to any of the reform 
proposals of the earlier bills. Since then, the reform debate has been paralysed by coalition 
governments composed of the SPD and the Conservative Party (Christian Democrats, CDU). 
Because of a strong decline in the prison population since about 2005, the urgency of law 
reforms aimed at decreasing the prison population by expanding alternative sanctions is 
somewhat limited, although the problem of an increasing number of fine defaulters (see 
Subsection 2.5) is a big challenge for the criminal sanctions system. 
 
2. Non-custodial sanctions  
 
2.1 The expansion of diversion as a major success in dealing with minor offences 
 
Looking at alternatives to imprisonment within the CC is only part of the truth, as the majority 
of sanctions in a wider sense are provided under regulations in the Criminal Procedure Act 
(Strafprozessordnung, StPO). The general rule of § 153 CPA provides for the unconditional 
discharge of proceedings because of the petty nature of offences, in particular of property or 
drug offences, tax offences, etc. 
 
Diversion, or the discharge of proceedings for reason of opportunity (expediency), was 
considerably expanded in adult criminal procedure by the law reform of 1975.6 The 
                                                   
4 Heinz 2017, 120; the percentage of suspended prison sentences of more than one to two years, which legally 
should be suspended only under special (extraordinary) circumstances (see §56 (2) StGB), increased from 10% 
in 1975 to 76% in 2015. 
5 See the most progressive draft law bill, presented by the Federal Ministry of Justice in 2000, and the draft bills 
of the then federal government from 2002 (BT-Drs. 14/9358; see, for a summary, Dünkel and Morgenstern 2003, 
24 ff.; the last draft bill was published under Bundestagsdrucksache 15/2725 (2004). 
6 The scope of application was widened by the reform law (Rechtspflegeentlastungsgesetz) of 1993 by 
emphasising that a discharge of proceedings is not only possible if the guilt is of minor importance (geringe 
Schuld) but instead may apply also if the seriousness of the guilt does not exclude a discharge (rather 
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introduction of §153a CPA) has not always been judged positively by penal law academics as 
they criticised possible privileges for rich offenders involved in tax law and economic crimes. 
However, a pragmatic view on this cost- and time-saving procedural way of dealing with an 
increasing influx of offenders into the criminal justice system has been accepted in practice, 
particularly in complex economic and tax law cases.  
Juvenile justice law and practice have paved the way insofar as 76% of cases were dismissed 
in 2015 (compared to 41% in 1981), normally without informal sanctions such as community 
service or other minor sanctions being imposed.7 In adult criminal procedure, the proportion 
of dismissals increased to 60% in 2015 (from 34% in 1981), which means an increase by 
almost 100% (Heinz 2017, 92). Diversion is inevitable on account of the limited capacity of 
the justice system. However, it is not only a pragmatic solution but also an empirically 
validated strategy to avoid further delinquency. The recidivism rate is significantly lower for 
cases of diversion as compared to equivalent cases in which the court issues formal sanctions 
(see Dünkel 2016; Dünkel and Heinz 2017; Heinz 2019).  
One consequence of such expansive diversion practices is that the remaining 40% of 
chargeable cases represent a selection of offenders with more serious delinquent behaviour.8 
In fact, there is no need for further reform of the legal regulations pertaining to diversion. No 
doubt, the consistently visible disparities in regional diversion rates are annoying and of 
constitutional concern,9 but evidently releases from the General Prosecutor’s office or from 
the Ministers of Justice as well as critiques from academics have not been helping to 
overcome these disparities (see Heinz 2017; 2019). Therefore, the legislator is challenged to 
give clear advice for decriminalising certain drug-related – in particular, cannabis-related – 
offences, shoplifting and similar petty offences. 
The actual details on the practice of diversion and of the courts’ sentencing practice can be 
seen in the following Figure 1: 
 

                                                                                                                                                               
sophisticated dogmatic terminology emphasising that Schwere der Schuld nicht entgegensteht), by thus including 
also cases of average seriousness of guilt and not only petty cases. A further widening of its scope of application 
was given to §153a CPA by the law reform intended to incorporate the idea of restorative justice into the 
procedural law (CPA) in 1999. The offender’s efforts in mediation or victim–offender reconciliation were 
explicitly enumerated as special grounds to discharge proceedings in §153a, No. 5 StPO, and other, not explicitly 
named directives or obligations were admitted also, in order to give the prosecutors and judges a wider range of 
appropriate measures that could justify a discharge (see the word “insbesondere” in the enumeration of §153a 
(1), sent. 2 StPO). 
7 See Heinz 2017, 90. The recent increase of more than 200,000 cases of discharges per year without any 
obligations or directives may be explained by minor offences against the Immigration Law (Aufenthalts-, 
Asylverfahrens-, Freizügigkeitsgesetz) by migrants; see Heinz, 2017, 75 ff.  
8 In the area of juveniles (14–17) and young adults (18–20 years of age), the formal sanctioning by the youth 
courts therefore is restricted to about only one fourth of all chargeable cases (2015: 24%). Questions of 
reforming the sanctions system of the Juvenile Justice Act (JGG) cannot be discussed in this paper, but see, in 
summary, Dünkel 2014, 294 ff.  
9 The German Federal Constitutional Court (Bundesverfassungsgericht, BVerfG) emphasised in its so-called 
cannabis decision that the federal states have to ensure an “essentially uniform practice of discharging cases by 
the prosecutorial offices”; see BVerfGE 90, 145 (190). 
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Figure 1 
 
2.2 Fines 
 
One of the most important and successful reforms to the German criminal sanctions system 
was the expansion of fines and the subsequent reduction in short prison sentences (sentences 
of up to 6 months). Since 1975 the day-fine system is applied, i.e. the number of day-fines 
represents the gravity of the offence, whereas the amount of one day-fine should be the 
equivalent of the net-income earned per day (§ 40 CC). 
Since the beginning of keeping criminal court statistics (Strafverfolgungsstatistik), in 1882, 
fines have developed into the most important alternative to imprisonment. The share of fines 
among all court convictions rose from 22% in 1882 to 84% in 2015 (Heinz 2017, 101, 112). 
With the introduction of the day-fine system, fines have become more fairly balanced and 
proportionate to the income of the convicted offender. However, in practice, some unjustified 
sentencing still occurs, because most fines are issued through a written procedure and 
estimation of the income of the offender. This is one of the possible reasons for fine default in 
many cases (Heinz 2017, 107 ff.).  
In 2009, the legislator increased the maximum amount of one day-fine unit from 5,000 to 
30,000 euros in response to the reality of very rich convicts (e.g., football players or managers 
of banking or other such enterprises, see Bundestagsdrucksache 16/11606, 6). Further reform 
needs cannot be identified. However, the execution of fines and the system for dealing with 
fine defaulters is in serious need of reform, particularly with regard to reducing imprisonment 
for failure to pay the fine, see 2.5, below.  
 
2.3 Warning with deferment of sentence 
 
The warning with a deferment of sentence (WDS, Verwarnung mit Strafvorbehalt), 
introduced in 1975 (see §59 CC), has the function of a suspended fine with a maximum of 
180 day-fine units. Irrespective of some cosmetic reform to increase its applicability for 
judges (see the last reform law of 2006, 2nd Justizmodernisierungs-law), the sanction still 
holds a shadow existence, accounting for only 1% of all convictions in 2015 (“insignificant 
practice”, Dünkel 2019, 60). The WDS was introduced as a sentence in exceptional cases 
(“special circumstances of the offender’s personality or the delinquent act”) and – in spite of 
legislative efforts to enhance its importance (see Section 1) – has never gained statistical 
significance. The reason might be that 1975 also saw the introduction of discharging cases in 
combination with minor informal sanctions (§153a CPA), which has “skimmed the market” 
for warnings in line with §59 CC.  
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Many academics, however, saw a chance to expand the use of warnings in the early 1990s by 
approximating its content to a kind of probation including the possibility of supervision by the 
Probation Service.10 The decisive motive for said proposal was that in the general criminal 
law (apart from in the Juvenile Justice Act; see §10 JGG) the support of the Probation Service 
is provided only to offenders sentenced to a suspended prison term and that a need for social 
work support was often evident also in cases that did not yet justify a prison sentence (Dünkel 
and Spieß 1992, 125). One could replace many suspended prison sentences of up to one year 
with such a probation sentence, which in the event of a recall would result only in a maximum 
of 60 day-fine units or 240 hours of community service. The proposal would also result in 
relief of some work of the Probation Service as, instead of two to five years of supervision as 
in the present system of suspended sentences, the new probation sentence would be combined 
with a maximum of one year’s supervision. Regrettably, these reform proposals have not 
reached the level of a governmental draft bill yet, but they remain on the agenda at least in the 
academic world. 
 
2.4 Suspended sentences and supervision by the Probation Service 
 
As mentioned above, the scope of suspended sentences and that of supervision by the 
Probation Service were expanded considerably in the 1970s and 1980s. The Probation Service 
has successfully learnt to work with more serious and recidivist offenders. This has been 
recognised by the courts and thereby resulted in an increase of the rate of suspended prison 
sentences involving probation from 30% in 1954 to 70% of all prison sentences in 2015 (see 
Heinz 2017, 118). In 2015, 77% of all prison sentences of up to two years were suspended. 
The legislative changes to ease the legal prerequisites for suspending prison sentences of 
between one and two years were a major success: the ratio of suspended prison sentences for 
terms of that length increased from 10% in 1975 to 74% in 2015 (see Heinz 2017, 120).  
Statistics for the practice of granting early release (see the Prison Statistics data) after half or 
two thirds of the sentence has been served are less clear but, from individual studies, we can 
assume that the practice has become applied with more reluctance in recent years.11 
The “natural experiment” to increase the rate of suspended sentences is one of the most 
successful reform projects for the German sanctions system. Although more and more serious 
and recidivist offenders have been put under the supervision of the Probation Service, the rate 
of reconviction or revocation of the suspension of sentence has declined. Astonishingly, the 

                                                   
10 See, in particular, Schöch 1992, C 90 ff., who proposed the possibility of combining the WDS with obligations 
and directives as well as with temporary withdrawal of the driver’s licence. Going even further, to establishing 
the WDS as a form of independent probation sanction (similar to the educational measure of a supervisory 
directive in accordance with §10 of the Juvenile Justice Act), were Dünkel and Spieß 1992, 127 f., 132. In their 
view, the new warning sentence should consist of a conviction by the court combined with a suspended fine in 
combination with directives and/or obligations (e.g., reparation to the victim, paying maintenance to the family 
or children, etc.), including a probationary term, with the supervision of the Probation Service, of up to one year. 
The legislator considered all these proposals at only a rudimentary level, by introducing very marginal changes, 
with the result that the practice related to the WDS remained statistically unimportant and highly exceptional. 
11 The percentage of prisoners released early shown in the Federal Prison Statistics (Strafvollzugsstatistik) is 
unclear, as the total number released includes many prisoners serving a substitute fine-default prison sentence, 
where, according to prevailing criminal law doctrine and jurisprudence, an early release is excluded. Individual 
studies have revealed, however, that, with regard to longer prison sentences, those of more than two years, an 
early conditional release is the rule (again with large regional disparities). See Dünkel 2017, §57, note 104; a 
lower percentage of early releases can be computed from the federal recidivism statistics, but these statistics 
include all the sometimes rather short prison sentences that entail a low chance of getting a positive conditional 
release decision in due time. The overall percentage of early releases for prisoners serving prison sentences in 
relation to the general criminal law (StGB) in 2007 was 36%, and that for prisoners serving youth prison 
sentences under the Juvenile Justice Act (14 to 20 years old at the sentencing stage) was 49%, as computed in 
accordance with the work of Jehle et al., Legalbewährung nach strafrechtlichen Sanktionen, 2013, 57, 61, 78); 
there seems to be a trend of decline in granting early release – see Dünkel 2017, §57, note 104 with further 
references. 
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revocation rates for probationers with a history of prior convictions and probationary 
supervision reveals the greatest increase in successful completion of the probation term.12 
Therefore, it is understandable that more far-reaching reform proposals in Germany go 
beyond the two-year limit – in fact, demanding that the scope of suspended sentences be 
expanded to up to three years. There is, however, the danger that judges would impose longer 
sentences only to subsequently suspend them (up-tariffing). On the other hand, such a reform 
would enable the courts to suspend sentences that – for reason of the high minimum sentences 
required by law (e.g., for certain violent and sexual crimes) – currently can only be suspended 
by applying questionable constructions of declaring cases to be of “minor importance” 
(minderschwerer Fall). The potential danger that more offenders with long sentences will 
enter the prison system in consequence of revocations seems to be very limited, as the 
revocation rates for the longer sentences in current practice (that is, for sentences of more than 
one year but still less than two years) are particularly low (see Mohr 2020, 324; Heinz 2017). 
Another matter worthy of reform-related thought is the role that deterrence plays in the 
assessment of whether there is eligibility for a suspended sentence in a particular case. 
Restrictions on suspending a sentence that are based on interests of protecting public safety 
and order (“Verteidigung der Rechtsordnung”; see §56 (3) CC) should be abolished, as they 
are not justifiable by empirical arguments.13 
 
2.5 Community service as an alternative to imprisonment for fine defaulters 
 
The German Criminal Law does not provide for community service orders (CS) as originary, 
primary, or main sentences; these are only to be a substitute sanction for fine defaulters. The 
traditional argument was based on constitutional concerns about the prohibition of forced 
labour, which is allowed only in the context of the execution of prison sentences (Art. 12 (3) 
Basic Law, GG). From the standpoint of crime policy, it is likely that CS as a primary or main 
sanction, rather than as a substitute sanction, should replace not (short-term) prison sentences 
but fines and other community-linked sanctions instead. Therefore, the German legislator 
introduced CS only as a substitute sanction for fine defaulters in order to avoid imprisonment 
for not paying a fine.14  
The great success of the German fines system (see 2.2, above) is contested by the fact that 
Germany, in European comparison, has the highest proportion of prisoners serving a term of 
imprisonment for being fine defaulters. On 1 September 2015, 7.0% of the total prison 
population were fine defaulters, as opposed to 4.4% in Switzerland, 3.6% in the Netherlands, 
and under 2% in all remaining countries in Europe.15 When one looks only at the sentenced 

                                                   
12 See insofar already Dünkel and Spieß 1992, 118 ff.; Dünkel 2009, 20 ff.; Heinz, Das strafrechtliche 
Sanktionensystem, 2014, 85 f. 
13 Dünkel and Spieß 1992, 133; Jescheck and Weigend, Lehrbuch des Strafrechts, AT, 1996, 839. 
14 On account of the restricted space, the manifold problems of community service as an independent criminal 
law sanction cannot be discussed here; see the comprehensive discussion by Mohr 2020, 154 ff. 
15 Finland, with a comparable high percentage of fines, reaches a proportion of fine defaulters in prison of only 
1.5%, with England & Wales having 0.1%; see Aebi/Tiago/Burghardt, Council of Europe Annual Penal 
Statistics. SPACE I. Survey 2015, 2016, 74; Mohr 2020, 35 ff. The example of the Netherlands demonstrates 
that successfully reducing fine-default imprisonment can be a realistic policy option. In the Netherlands, the 
proportion of fine defaulters among the total prison population has been reduced to one third of the 9.4% figure 
recorded in 2009; Sweden does not provide for fine-default imprisonment and instead prefers the enforcement of 
fines by civil law. Finnish crime policy achieved a reduction by adjusting the conversion rate between day fines 
and time served in prison to 1:3 (i.e., one day in prison counts as three day fines; Estonia has the same 
conversion rate) and by excluding fine-default prison sentences for fine amounts below 20 day fines; see, in 
summary, also from a European comparative perspective, Drápal 2018, 461 ff., 470 ff. – in particular, Table 4 on 
p. 471 ff.).  
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adult prison population, the German statistics become even less favourable: the proportion 
was no less than 10.4% on 31 August 2017.16 
From taking this substantial (10%!) inappropriate occupation of prison capacity into 
consideration, the need for reforms becomes evident. All German federal states have 
introduced community service schemes to avert imprisonment for fine defaulters, but 
apparently they are not being implemented sufficiently (in terms of staff, organisational 
structure, administrative barriers, etc.). The proposal – as already made under the Social 
Democratic and Green Party coalition in the early 2000s (with the drafts of 2002–2004) – is to 
provide for community service as a primary substitute (or surrogate) sanction for a fine that 
cannot be paid. These proposals probably will be taken up again by the government elected in 
September 2021, where the Social Democratic, Grenn and Liberal party will have a majority. 
 
The present system only provides for community service as a substitute sanction after a prison 
term has been imposed on the person in default, a rather bureaucratic and complicated way of 
executing fines (see Art. 293 EGStGB and the decrees of the federal states on organising 
community service as a substitute sanction). This would imply a change in the organisational 
structure of executing fines, probably resulting in a great decline in use of substitute prison 
terms.17 This change is a promising strategy that has been evaluated in some pilot projects, 
such as the Mecklenburg–Western Pomeranian project called “Exit” (Ausweg), as 
demonstrating that, in a lot of cases, it is foreseeable that fines will not be paid18 but the 
offenders would be willing to work instead. However, the research has revealed also that 
supervision and support by the probation and aftercare services is recommendable, as the 
majority of fine defaulters represent a highly problematic population with deficits in many 
respects (related to socio-economic problems, long-term unemployment, poor housing, 
alcohol and drug problems, etc.). The draft bills of 2002-2004 were designed to enhance the 
standing of community service as a primary substitute to fines and referred to the positive 
findings of the Mecklenburg – Western Pomerania project:  

This requires intensified efforts of the justice agencies and the co-operation of the 
third-sector aftercare services, to offer fine defaulters the possibility of carrying out 
community service. The results of the Mecklenburg–Western Pomeranian project 
“Ausweg” revealed that a considerable quantity of substitute prison terms can be 
avoided through optimising the organisational structure of rendering work facilities 
suitable for community service – in case involving the support and care of the 
aftercare services, while the fine defaulter is working.  
 

Further, the research reveals also  
that even particularly difficult offenders who have accumulated personal problems are 
able to successfully complete community service if the work facilities are carefully 
selected according to the capabilities of the clients and if intensive mentoring is 
provided. The reduction of inappropriate use of prison capacities and saving of social 
costs are positive results in this regard.19 

 
The introduction of community service as a primary substitute for fines should lead to 
shortening of the execution procedure. A well-grounded reform proposal in this context is that 

                                                   
16 The proportion of prisoners serving a term for defaulting on fines increased in absolute terms from 3,625 in 
2004 (or 6.7%) to 4,700 in 2017; see Statistisches Bundesamt, Ed., Bestand der Gefangenen und Verwahrten, at 
the site www.destatis.de (author’s own calculations). 
17 See Bundesratsdrucksache 15/2725, 18 f., 21 f. 
18 For a summary, see Dünkel and Scheel 2006. 
19 See Bundesministerium der Justiz, Referentenentwurf eines Gesetzes zur Reform des Sanktionenrechts (Stand: 
Juni 2003), 2003, 42; Bundestagsdrucksache 15/2725, 21.  
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one day-fine unit should be equal to 2-3 hours of community work (instead of the 6 currently 
witnessed in the practice of the Germany federal states).20  
If the substitute sanction of community service fails because of offender non-compliance, the 
further substitute prison term for fine defaulters should also be considered for reform. In 
Germany, at present, one day-fine unit corresponds to one day in prison. In future, one day in 
prison should correspond to at least two day-fine units, as is the case in Austria, Liechtenstein, 
Poland, Slovenia, and Spain. In Finland and Estonia – as mentioned above – one day in prison 
counts for a full three day-fine units (Drápal 2018, 470 ff.). The Austrian model would 
immediately reduce the population of fine defaulters in prison (4,700 on 31 January 2020) by 
half, the Finnish one by two thirds. A conversion rate of 2 or 3 to 1 is in line with justice 
considerations “that a day in prison is a much heavier burden than the loss of a day’s net 
income”.21  
In accordance with the draft bill of 2004, community service should – beyond substituting for 
fines – serve as a substitute for prison sentences of up to 6 months.22  
 
3. The rationale for sentencing: Determining the type and term of a non-custodial 
sentence 
 
The general principles of sentencing are based on the principle of proportionality, which – in 
accordance with international human rights standards – implies that imprisonment should be 
used only as a measure of last resort. Therefore, fines, suspended sentences are given priority 
to custodial sanctions. In the case of suspended sentences, which can be imposed in the range 
of prison sentences of up to two years (see § 56 CC), the supervision by the Probation Service 
is not a legal obligation, but is imposed only if the offender poses an increased risk of re-
offending (see § 56d CC).23  
The German CC does not provide for fixed sentences or sentencing guidelines, but gives the 
courts some discretion in choosing the type and term of sanction. The general regulation for 
determining court based sentences is laid down in § 46 CC,24 according to which the gravity 

                                                   
20 This proposal goes back to the expertise of Schöch and the predominant opinion among penal sentencing law 
experts, who refer to the so-called net-cash principle characterising the German day-fine system: The amount of 
a day fine shall correspond to the net income after taxes, maintenance obligations, etc. have been subtracted out. 
This part of the income is earned by 3–4 working hours per day. The substitute community service therefore 
should not come to more than about 3 hours; see Schöch 1992, C 86 ff., 98; see, in summary, Mohr 2020, 148 
ff., who proposes, with good arguments, two hours of community service as equivalent to one day fine. The 
proposal for a conversion rate of 2–3 hours for one day fine also refers to the fact “that community service 
implies a much stronger restriction of liberty than the paying of the fine”; see Bundestagsdrucksache 15/2725, 
21. 
21 See the draft bill proposal of the then government in Bundestagsdrucksache 15/2725, 19. 
22 See already Dünkel/Morgenstern 2003; the proposal goes back to the final reasoning report of the penal 
sentences reform commission (Kommission zur Reform des strafrechtlichen Sanktionensystems), 2000 (in a 6–3 
vote). The subsequent draft bill of the Federal Ministry of Justice (Referentenentwurf des 
Bundesjustizministeriums) of December 2000 provided for a further form of community service as a substitute 
for suspended prison sentences (probation) of up to one year (see §55a, Abs. 2 RefE in Bundesministerium der 
Justiz, Referentenentwurf eines Gesetzes zur Reform des Sanktionenrechts vom 8.12.2000, 2000, 8 f., 
explanatory statement, 6 f. 
23 In contrary to the discretion given to the sentencing court , in the area of juvenile justice, the supervision by 
the Probation Service for suspended youth prison sentences (in the range of up to two years, see § 21 Juvenile 
Justice Act (JJA), is obligatory, see § 24 JJA. 
24 The German text is as follows: § 46 (1) 1Die Schuld des Täters ist Grundlage für die Zumessung der Strafe. 
2Die Wirkungen, die von der Strafe für das künftige Leben des Täters in der Gesellschaft zu erwarten sind, sind 
zu berücksichtigen. (2) 1Bei der Zumessung wägt das Gericht die Umstände, die für und gegen den Täter 
sprechen, gegeneinander ab. 2Dabei kommen namentlich in Betracht: die Beweggründe und die Ziele des Täters, 
besonders auch rassistische, fremdenfeindliche, antisemitische oder sonstige menschenverachtende, die 
Gesinnung, die aus der Tat spricht, und der bei der Tat aufgewendete Wille, das Maß der Pflichtwidrigkeit, die 
Art der Ausführung und die verschuldeten Auswirkungen der Tat, das Vorleben des Täters, seine persönlichen 
und wirtschaftlichen Verhältnisse sowie sein Verhalten nach der Tat, besonders sein Bemühen, den Schaden 
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of guilt (culpability) is of major importance. The decision has to be made by reflecting the 
expected special preventive effects of the sanction and by considering positive and negative 
circumstances of the crime committed and the behaviour after the crime (e.g. positive 
developments as an excuse or compensation made to the victim). Mitigating and aggravating 
circumstances are not exhaustively enumerated by the law, but instead some examples are 
listed. In 2021, the legislator introduced the consideration of negative motivations such as 
racist, neo-nazi- and other inhumane motivations as aggravating circumstances, which could 
justify custodial sanctions or longer terms of the sentence. 
The criminal procedure is not divided in a trial for finding the facts and a separate sentencing 
stage (such as in Anglo-Saxon systems), but instead the sentence is determined in the same 
trial of finding the guilt of the offender. 
There exists a court for the execution of sentences, but this court is only responsible for after-
trial decisions such as on early release (according to §§ 57, 57a, 67d CC, see below under 5.).  
 
4. Implementation of non-custodial sanctions and consequences of non-compliance 
 
The implementation and execution of fines is located at the prosecutorial office and executed 
by specific staff (Rechtspfleger), who are also responsible for the implementation of 
community service as a substitute to fine default imprisonment.25 The implementation of 
suspended sentences is under the responsibility to the Probation Service, who has to report to 
the Court, who has imposed the suspended sentence. If the suspended sentence is not 
combined with probationary supervision, the implementation is in the responsibility of the 
court alone. This is not a specialised court (as is the case in early release cases with the Court 
of the Execution of Prison Sentences (Strafvollstreckungskammer), see § 462 CPA). 
 
If the offender does not pay the fine, fine default imprisonment may be imposed and 
community service as an alternative to fine default imprisonment (see 2.5, above).  
In case of non-compliance with suspended sentences (including non-compliance with 
additional directives or obligations), the court may impose other directives, extend the term of 
probationary supervision or – as a last resort – revocate the suspension, which means serving 
the suspended prison sentence in custody, see § 56f CC. 
 
5. Early release  
 
A significant reform deficit can be observed in the regulations on early release from prison. 
Since the cautious expansion in 1986 (23rd StÄndG), mentioned above, no further action has 
been considered by the legislator. International comparative research and empirical evidence 
reveal the positive impact early release can have on the desistance process of offenders. 
Therefore, even release of offenders after they have served half of their sentence seems to be a 
realistic option.26 No other country providing early release after half the sentence restricts this 
to first-time offenders with sentences of two years or less, as is the case in Germany.27 
Another desideratum pertains to the prognostic requirements in the so-called midrange cases, 
in which predictions are unreliable or neutral. This refers to the fact that the majority of 
offenders, at the stage when predictions are made about their future behaviour, fall into a 
range where the likelihood of recidivism is around 50%, precisely what the probability would 

                                                                                                                                                               
wiedergutzumachen, sowie das Bemühen des Täters, einen Ausgleich mit dem Verletzten zu erreichen. (3) 
Umstände, die schon Merkmale des gesetzlichen Tatbestandes sind, dürfen nicht berücksichtigt werden. 
25 The latter alternative of community service often is transferred to private non-profit organisations, see Dünkel 
and Scheel, 2006. 
26 This was also the proposal made by the reform commission mentioned above (Kommission zur Reform des 
strafrechtlichen Sanktionensystems), 2000, and of the Federal Ministry of Justice, on 8 December 2000. 
27 See, for a summary, Dünkel 2017, § 57, notes 90 ff., 92. 
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be if it were simply left to chance.28 The answer to the question of whether release can be 
justified, therefore, cannot be yielded by empirical arguments but must be based on normative 
regulations. Should uncertain prognoses be handled conservatively at the expense of the 
offender, or should the principle be “in dubio pro libertate”? The present German solution 
demands a positive prognosis – i.e., that cases of uncertainty be decided against the favour of 
the offender. The jurisprudence of the Supreme Court (BGH) has lowered this requirement by 
granting release if it can be “justified”: there must be realistic hopes of a crime-free life after 
release, and the risk of minor relapses into crime may not lead to a negative decision on early 
release. However, in light of comparative research, this does not seem to be enough. In 
accordance with a proposal made in 1966 (the so-called Alternative Draft Bill, AE-StGB), 
early release should be made the rule and denial thereof the exception, the latter to be based 
on facts that demonstrate a concrete risk of serious crimes after such a release.29 Accordingly, 
in cases of offenders serving a sentence for serious violent or sexual crimes, a special 
examination of the risks of committing similar serious offences should take place. In all other 
cases, the rule of an early release without individual-specific diagnostics would apply. Such 
rather automatic early release in the large majority of cases may be justified on the basis of 
positive experiences in other European countries – for example, in Belgium, in Finland (after 
the individual has already served half of the sentence), or in Sweden.30 Possible high-risk 
cases can be identified best if the prison administration is ready to regularly and widely use 
prison leave, transfer to open or less secure prison facilities, and other relaxations as a kind of 
“endurance test”, which makes predictions more reliable. The experiences with such prison 
relaxations can also contribute to finding the appropriate interventions and directives for the 
time after release. Psychiatric experts deal with that problem under the term “social reception 
room” (“sozialer Empfangsraum”), where this space has to be designed in a favourable way in 
order to further desistance processes.  
A remarkable reform associated with prognostic criteria was passed in Austria: §46 (1) of the 
Austrian Penal Code provides for a comparative prognosis. The judge shall grant early release 
if the risk of recidivism after early release is not less than if the offender were to serve out the 
full sentence. In other words, it must be proved that serving the sentence in full would 
diminish the risk of recidivism. This regulation, when taken seriously, normally justifies an 
early release, as, in general, prisoners who are released early show a lower propensity to 
reoffend than (comparable) prisoners serving their full sentence.31 This can be explained by 
the better transition management, supervision, and control parolees receive.  
A reform of early release regulations in Germany (§57 CC) should take up the idea of 
reversing the relation between rule and exception by making early release the rule and fully 
serving the sentence the exception. This reflects the impossibility of reliable prognoses in the 
so-called midrange cases and follows the principle “in dubio pro libertate”. One should be 
granted early release after having served half (for first-time incarcerated offenders) or two 
thirds of the sentence (§57 (1) and (2) CC) “unless, because of concrete facts, a high risk of 
further serious crimes becomes evident”.32  

                                                   
28 For the criminological basic research on prognostic decisions, Dünkel 2017, § 57 Rn. 107 ff., 113 f.; Streng, 
2012, notes 770 ff., 823 ff.; in general, one can state that, in practice, at least half of individual prognoses lie in 
the so-called middle field of uncertain decision-making (i.e., the prognosis based on scientific prognostic 
instruments is no better than throwing a coin, with a 50% probability of false or of right decisions). In 
consequence, parole decisions in that range of probability cannot be justified by empirically based prognoses but 
only by a normative decision of the legislator providing a presumption in favour of or against release on parole 
in cases without a clear evidence-based prognosis. With regard to the principle of proportionality and the least 
restrictive use of state intervention, a decision-making rule of “in dubio pro libertate” seems to be preferable. 
29 See Baumann et al., Alternativentwurf eines StGB, 1966, §48. 
30 In Finland, 99% of prisoners are released early (typically after having served half or two thirds of the prison 
sentence; a similar practice can be found in the other Scandinavian countries and Belgium; see Dünkel 2017, 
§ 57, note 105. 
31 See, for a summary, Dünkel 2017, § 57, note 129 ff. 
32 For details, see Dünkel 2017, § 57, note 136. 
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6. Sanctions or measures applicable to vulnerable persons and minority groups 
 
The Criminal Code does not provide for specific sanctions or measures applicable to 
vulnerable persons and minority groups. A problem in the application of certain alternative 
sanctions may be seen, however, that minority groups are sometimes (structurally) 
disadvantaged, e.g. foreigners/migrants in the case of alternatives to pre-trial detention (not 
disposing of a residence) or with regards to certain alternatives that are based on language 
knowledge (certain social training courses in the field of juvenile justice). But empirical data 
are rarely available on that subject. 
 
7. (Possible) aberrations, meanders, or pitfalls: Electronic monitoring in Germany 
and in a European comparison 
 
Electronic monitoring (EM) is practised in Europe in two distinct forms. The first is the form 
of radio-frequency-based devices (electronically monitored house arrest), and the more recent 
is use of the GPS surveillance technique, which allows one to identify where the surveilled 
person is at any moment of time. The latter technique allows zones to be defined that the 
offender is not allowed to enter (for example, the area of a kindergarten in the case of 
paedophile offenders). In Germany, in contrast against most of the other European countries, 
the use of EM has been met with strong reservations, or even criticism. Only the federal state 
of Hesse developed a pilot project, in the year 2000, and even that received only marginal 
numbers of cases (mainly in the form of radio-frequency-controlled house arrests).33 The 
GPS-based form of EM was introduced nationwide in 2011 in the context of supervision of 
conduct orders (Führungsaufsicht), a measure of supervision after the release of offenders 
from psychiatric hospitals, after release from the measure of preventive detention, or upon the 
person having served the full prison sentence (§68b (1), sent. 1, No. 12 CC). It only applies in 
cases where the offender is seen as a high risk for future serious violent or sexual crimes and 
if other forms of supervision do not seem to be sufficient.34 EM in Germany is therefore an 
exceptional form of supervision for high-risk (“dangerous”) offenders and covers around 100 
cases at the moment, which number is quantitatively negligible relative to the roughly 35,000 
offenders under a supervision of conduct order. This very reluctant use of EM in Germany 
reflects the intrusive nature of EM and the constitutional principle of proportionality as it is 
interpreted in Germany (see also below). 
In other European countries, an amazingly dynamic rise in EM has taken place, particularly in 
England and Wales, Scotland, Belgium, and the Netherlands. This may be explained by 
commercial interests that are evident from looking at the activities of private companies 
selling the technique and technology, insofar as a new quality in the penal law has emerged 
(similar to the rise of the US prison industry from privatising imprisonment there), which 
endangers the role of the state. The driving forces in crime policy– apart from a fascination 
with new techniques35 – were problems of prison overcrowding, the crisis of the traditional 
probation services (in England and Wales), and a naïve belief in technical instead of 
human-interaction-based solutions for preventing further crimes. This resulted in countries 
such as Belgium, England/Wales, or Scotland introducing EM as a stand-alone measure of 
control without the classic support the probation service used to offer. The target groups are 
low-risk offenders, and the period of supervision in most cases does not exceed 6 months. The 
comparative European study of Dünkel, Thiele, and Treig came to the overall conclusions  
● that the introduction of EM in Europe had no significant impact on prison population 

rates and to solve the problem of prison overcrowding (see, for example, England/Wales, 
                                                   
33 See Rehbein and Dünkel, Thiele and Treig in Dünkel, Thiele and Treig 2017, 113 ff., 45 ff. 
34 On the legal development and practice and for a crime policy assessment focused on Germany, see Dünkel, 
Thiele and Treig in Dünkel, Thiele and Treig 2017, 11 ff. 
35 See, on this aspect in particular, Nellis in Dünkel, Thiele and Treig 2017, 275 ff. 
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France, Italy, Poland, and at least until recently Belgium; a possible exception – however, 
with limited impact – might be Estonia);36 

● that in most cases EM represents an additional and intensified form of social control (net-
widening); 

● that in some countries it has contributed to reducing the importance of the traditional 
social support schemes for offenders (as usually provided by the probation and aftercare 
services) by introducing EM as a stand-alone measure (for example, in England/Wales, 
Belgium, or Scotland […]); and 

● that, on the other hand, in some countries EM was integrated into the rehabilitative 
system of community sanctions under the leading role of the probation services and/or the 
prison administration – for example, in Austria, the Netherlands, Sweden, Switzerland, 
and increasingly Scotland again, as well as in a few cases in Germany.37 

 
The use of EM in cases of pre-trial detention as practised in several countries (which includes 
the pilot project in Hesse) has to face serious criticism. If there is a risk of absconding and not 
standing trial (which is the reason for a warrant in 90% of cases in Germany38), EM cannot 
prevent an escape. If there is only a low risk of not standing trial, then there is no justification 
for a warrant to pre-trial detention. Therefore, the number of appropriate cases must per 
definitionem tend toward zero. In addition, research has revealed that EM does not fit the 
typical clients of pre-trial detention, as they may not have stable living conditions and a 
telephone extension. 
The legal basis for EM in Germany – apart from the regulation of §68b CC for high-risk 
offenders – is not clear, and the legal constructions are possibly in violation of constitutional 
law, although the Frankfurt/Main district court has recognised the possible application of 
probation law.39 However, in my opinion, there must be an explicit legal authorisation for EM 
also in the context of regular probation (§56c CC).40 In any case, the principle of 
proportionality requires a restrictive practice for EM and a double check of the principle of 
proportionality: first, EM must be legitimised as a sanction that really replaces imprisonment 
rather than just other community sanctions; second – and this is often overlooked – it must be 
legitimised by other, less intrusive community sanctions, such as traditional supervision by 
the Probation Service (§56d CC), having been excluded as being inappropriate.41 EM 
therefore can be justified as an intermediate sanction only in the rare cases where supervision 
by the Probation Service is not sufficient and imprisonment can be avoided only through a 
combination of probation with intensified control via electronic devices. No wonder, 
therefore, that in Hesse only about 100 out of 16,000 probationers in 2011 were under EM. 
The way in which some European countries have implemented EM to replace short-term 
imprisonment or to employ as an additional form of controlling prisoners on prison leave etc. 
must – with only a few exceptions (e.g., Finland, Austria, and in some respects the 

                                                   
36 In contrast, the summarising chapter on the EU-funded project with Belgium, England & Wales, Germany, the 
Netherlands, and Scotland as project partners expressed the paradoxical conclusion that “a less often application  
of EM was associated with long-term reduced prison population rates and [a] smaller number of prison entries”. 
At the same time, “high prison population rates are associated with a more frequent use of EM”; i.e., the net-
widening hypothesis is supported by these findings, see Hucklesby et al. in Dünkel, Thiele, and Treig 2017, 272. 
37 Dünkel, Thiele and Treig, in Dünkel, Thiele and Treig 2017, 521 f. 
38 See Jehle, Strafrechtspflege in Deutschland, 6th ed., 2015, 22 (2013: 92.7%). 
39 See LG (Regional Court) Frankfurt Neue Juristische Wochenschrift 2001, 697 ff. (the decision was issued 
before the reform of § 68b StGB in 2011 was due to come into force. 
40 See the detailed discussion by Dünkel, Thiele and Treig, in Dünkel, Thiele and Treig 2017, 68 f. 
41 In this context one should consider that some federal states (e.g., Mecklenburg – Western Pomerania) have 
introduced intensive probationary supervision projects, which include a reduced case load for probation officers, 
who will take care of and control so-called high-risk offenders (sexual and violent offenders with a high risk of 
serious re-offending). The check of proportionality mentioned above must also consider this intensive 
probationary supervision measure as a less intrusive form of state intervention, which in cases of its applicability 
should exclude the use of EM.  
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Netherlands) – be seen as a meander or failure.42 Accordingly, the law introducing EM for 
fine defaulters serving their prison term in the community and for prisoners on prison leave in 
Baden-Württemberg was repealed in 2013, as no appropriate cases involving a need for EM 
could be identified.43 
Altogether, German crime policy was well advised to restrict EM to very serious cases of 
high-risk offenders and to rely for the rest on the traditional forms of probationary 
supervision, which, without going into details, one can characterise as corresponding to the 
evidence from empirical research on offender treatment and from desistance research – i.e., 
the evidence on how and under which conditions offenders abandon their criminal lifestyle.44 
 
II. Non-custodial sanctions/measures in practice 
 
1. How non-custodial sanctions and measures work in practice 
 
The practice of alternative sanctions has already been described under I.1-7. The development 
of alternative sanctions in practice may be seen as a great success, as it has been demonstrated 
that  

• fines are a successfully implemented alternative to short-term imprisonment 
• suspended sentences with very low revocation rates have been expanded to more 

problematic groups of offenders with prior convictions and prior probationary 
supervision without an increase of recidivism or revocations. 

Therefore, the reforms of implementing a Probation Service in 1953 and of expanding the 
scope of probationary supervision can be judged as an empirically based success. 
 
On the other hand Germany lacks statistical data on the use of early release, a reform of the 
statistical data base will be available for data from 2019 onwards. According to different 
singular studies one can estimate an average of about 60% early released prisoners after 
having served two thirds of their prison sentence (with large local and regional disparities (see 
Dünkel 2017, § 57 notes 125 ff.). 
 
The Probation Service not regularly provides pre-sentencing reports in the adult criminal 
justice system, whereas In contrary this is regularly provided by the communal welfare 
agencies in the field of juvenile justice (with regard to 14-20-years old juveniles and young 
adults (§ 37 JJA, so so-called youth justice agency, Jugendgerichtshilfe).  
 
See for the development of fines and (suspended) prison sentences from 1882-2017 Figure 2 
below, revealing that the the proportion of prison sentences with regards to all sentenced 
offenders decreases since 1882 and in particular after the law reform of 1969, which had a 
major impact on the more extensive use of fines and the reduction of imprisonment as 
mentioned above under I.2. 

                                                   
42 On the not-promising results for the effects on deterrence and similar repressive goals of EM, see Dünkel 
2017, 108 ff.; Dünkel 2021a. 
43 See, in summary, Schwedler and Wößner 2015. Whether, from the standpoint of police-based interventions 
against “dangerous” citizens (not yet registered as offenders; Gefährder), a reasonable scope of application of 
EM can be found, seems to be doubtful as well; see the critical comments on the Police Law draft bill provided 
by Dünkel, Thiele and Treig in Dünkel, Thiele and Treig 2017, 71 ff. 
44 See the summary discussion by Pruin 2016, 181 ff.; Pruin 2022. 
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Figure 2 
 
Replacing short-term imprisonment by fines has had no negative impact on the overall 
recidivism rates, in contrary it may be assumed that even a slight decrease of recidivism rates 
took place (see Spieß 2021, 495 ff.). 
 
2. Supervision of the implementation of non-custodial sanctions/measures 
 
The execution of fines is organised on the prosecutorial level, having the prosecutors office as 
the core organisation for executing sentences (§ 451 CPA). 
In the case of suspended sentences the court which imposed the sentence, is responsible, in 
case of a probationary supervision order it is the Probation Service being responsible in 
conjunction with the court. Those early released from prison are supervised by the court for 
the execution of prison sentences, which had issued the early release decision (§ 462a CPA) 
 
Germany does not dispose of statistics concerning gender, ethnicity ornationality etc. of 
probation officers. 
 
As to electronic monitoring, see I.7, above. Germany does not rely to EM as anoption for 
expanding alternative sanctions, in contrary there are serious doubts on the proportionality of 
EM for low-risk offenders and therefore the use is restricted to very few cases of high-risk 
offenders (see Dünkel, Thiele and Treig, 2017; Dünkel 2017; 2021).   
 
3. Effectiveness of non-custodial sanctions in achieving the purposes of punishment 
and reducing the use of imprisonment 
 
There are a lot of studies revealing that non-custodial sanctions are at least not less effective 
than unconditional prison sentences (see in summary Heinz 2019; Dünkel 2018) 
In many cases alternatives are reducing recidivism and also contribute to the use of prison 
(see e.g. for fines 2.2, for suspended sentences 2.3, above). 
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However, it must be said, that alternatives do not always replace imprisonment, but also other 
non-custodial sanctions. Therefore, Germany does not rely to community service as an 
independent sanction, but only as a substitute to fine default imprisonment. 
 
Nevertheless, the German experience demonstrates that fines and suspended sentences have 
contributed to a moderate sentencing practice with only a small amount of unconditional 
sentences (less than 3% of all informally and formally sanctioned offenders, see Heinz 2017; 
Spieß 2021, and above).  
 
III. Impact of the COVID-19 pandemic on the imposition and 
implementation of non-custodial sanctions and measures 
 
1. Non-custodial sentences or measures aimed at reducing the prison population as 
a means of preventing the spread of the virus in prison45 
 
1.1 Developments during the first wave of the pandemic (March to June 2020) 
 
Germany in February 2020 had an average daily prison population of 63,852 inmates, 13,137 
in pre-trial detention (29.8%).46 45,062 served a prison sentence in prisons for adults. Of the 
latter, 4,773 (= 9.4%) were fine defaulters, serving a substitute prison sentence for not having 
paid their fine. According to the data collected by the International Centre for Prison Studies 
in London (ICPS, Birkbeck University)47 for September 2019 the prison population rate per 
100,000 inhabitants was 77, the same as at the end of February 2020. The prison population 
rate since 2004 (96 per 100,000) had declined already before the emergence of the pandemic 
by about 20% and had been roughly stable since 2013. Fears that the large influx of refugees 
in 2015 and 2016 would result in a growing prison population did not prove true. In March 
2020, according to the ICPS data, the prison population rate had already dropped to 71. The 
absolute numbers of prisoners declined further to 55,525 by the end of June 2020, equating to 
a prison population rate of 67, which – internationally compared – is exceptionally low 
(Dünkel, 2017). Despite considerable regional disparities, the downward trend is more or less 
uniform for all 16 federal states48 (Figure 3).  
 

                                                   
45  The present part of the chapter is based on Dünkel and Morgenstern 2022 (forthcoming). 
46  The statistical data on the prison are taken from Statistisches Bundesamt (Ed.): Rechtspflege. Bestand 

der Gefangenen und Verwahrten in den deutschen Justizvollzugsanstalten nach ihrer Unterbringung auf 
Haftplätzen des geschlossenen und offenen Vollzugs (monthly statistics on prisoners in closed and open 
prison facilities), https://www.destatis.de.  

47  See world prison brief: https://www.prisonstudies.org/country/Germany; the data published by ICPS for 
June 2020 (69 per 100,000) are not correct as the German Federal Ministry of Justice in the case of the 
largest federal state North-Rhine Westphalia reported data of 2019, which were considerably higher 
than in 2020 (last access: 16 February 2021). 

48  Abbreviations of the federal states: BB = Brandenburg; BE = Berlin; BW = Baden-Württemberg; BY = 
Bavaria; HB = Bremen; HE = Hesse; HH = Hamburg; MV = Mecklenburg-Western Pomerania; NI = 
Lower Saxony; NW = North Rhine-Westphalia; RP = Rhineland-Palatinate; SH = Schleswig-Holstein; 
SL = Saarland; SN = Saxony; ST = Saxony-Anhalt; TH = Thuringia. 
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Figure 3 

 
In 2019, the general occupancy level was 90%; only in one federal state (Baden-
Württemberg), was it over 100%. The occupancy at the end of February 2020 remained at that 
level, which means that overcrowding (apart from a few closed prisons) was not a problem in 
Germany. The situation has improved further due to the release of prisoners and the 
cancellation of short-term prison sentences from March 2020, when the occupancy level fell 
to 83.3%. At the end of June 2020, the occupancy rate was only 76.0%. This means that 
overcrowding – even in the regions that had difficulties before the outbreak of the pandemic – 
is not a problem anywhere in Germany. 
Infection risk may derive from accommodating too many prisoners in small and unhygienic 
cells. In principle, prisoners in Germany have a right to be accommodated in a single cell at 
night. This legal requirement is not met everywhere. At the end of February 2020 75% of all 
prisoners (pre-trial and sentenced) were accommodated in single cells (47,855 out of 63,851), 
and 25% in communal cells, usually with only one more inmate. Again, large regional 
differences exist. One month later, the prison population had decreased by 4,364 prisoners, 
which resulted from releases or non-execution of short-term prison sentences because of the 
COVID-19 pandemic (see below under 2.). The proportion of prisoners accommodated in 
single cells therefore increased from 75% to 77.5% at the end of March 2020. 
 
The German prison system (as well as the system of community sanctions) is based on the 
rehabilitative ideal and the principle of social reintegration (Resozialisierung). Based on the 
prisoners’ right to human dignity (Art. 1 Basic Law) and the principles of the social welfare 
state (Art. 20 Basic Law, see Morgenstern 2016; Pruin 2019, 150 f.), it is protected by the 
constitution and enshrined in substantive penal and penitentiary law. This concept requires a 
system of graduated relaxation of the prison regime, including regular prison leave and 
transfers to open prisons at least in the final stage of executing prison sentences (Dünkel 
2018, 428 ff.). Because of this orientation to re-entry into society, several thousand sentenced 
prisoners are on temporary leave daily (at the end of February 2020: 2,847, i.e. 5.6% of the 
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population of 50,675 sentenced prisoners). The proportion of temporarily absent prisoners 
dropped at the end of March 2020 to 3.7% and stood at 4.0% at the end of June 2020. The 
statistical data therefore clearly show the impact of the pandemic regarding restricted 
possibilities of prison leave. 
Another pillar of the orientation to social reintegration is the transfer to open prisons, which 
are defined as facilities without physical hindrances to prevent escape (i. e. there are neither 
walls nor grilled windows). The principle of a graduated opening of prisons is based on 
trusting prisoners, who are selected according to their dangerousness and the risk of escape 
they pose.49 At the end of February 2020, 15.0% of the 45,062 prisoners serving their 
sentences in adult prisons were accommodated in an open facility. This share was 8.8% of the 
3,557 14-to 24-year-old inmates serving a youth prison sentences. By the end of March 2020, 
not much had changed: 14.9% of the 42,177 prisoners in adult prisons and 8.6% in youth 
prisons were accommodated in open facilities.50  
 
1.2 Developments during the second wave of the pandemic (from October 2020) 
 
At the time of writing, the Federal Bureau of Statistics had not provided further data on the 
prison population after June 2020. After stopping the execution of short-term sentences and 
fine default detention in March, some states resumed executing them in the summer. Prisoner 
numbers therefore may have started to increase again; it is unclear, however, in how far a 
simultaneous decline in crime may have influenced the situation. After October, a further 
decline can be expected because of renewed restrictions on executing certain prison sentences, 
such as imprisonment for fine defaults, and the continuing decline of street and other crime 
(burglary etc.) due to the several lockdowns in the general society until May 2021 (see also 
under 2. below). 
 
1.3 COVID-19 infections and deaths (prisoners and staff members) 
 
From March to the end of July 2020, the numbers of prisoners and staff members who were 
infected remained low. Infected prisoners were immediately separated in quarantine. No 
prisoner died because of COVID-19 infection during this period. Although complete data for 
all federal states are missing, the largest federal state, North Rhine-Westphalia, reported that 
until mid-July 2020 only 11 prisoners had been infected, and that all of them recovered. With 
regard to a total prison population of 15,307 in March 2020, this meant a percentage of 
0.07%.  For the same period, 35 infections of staff members were registered. In the second 
wave of the pandemic North Rhine-Westphalia reported 18 prisoners and 46 staff members in 
October, and in November another 11 prisoners and 16 staff members, again only a small and 
declining proportion. 
As far as data were available for the first wave, most other federal states registered fewer than 
10 infections of prisoners. In Bavaria, 13 prisoners and 28 staff members were infected by 
mid-May (average prison population in March 2020: 11,416, i.e. the infection rate was about 
0.1%, in Berlin only two prisoners and in several other states (e. g. Mecklenburg-Western 
Pomerania, Saarland) none. The general policy was not to isolate the whole group of inmates, 
but only those who tested positive for the virus.  

                                                   
49  It does not mean that only low-risk offenders are allowed to serve their sentence in open prisons. Also 

medium- and high-risk offenders – at least in the very last stages of the execution of prison sentences –, 
should have the right to be transferred to open prisons in order to alleviate the transition process from 
closed prisons to an open environment and the after-care situation: Dünkel in Dünkel et al. 2016, 91 ff. 

50  At the end of June 2020, the proportion of prisoners accommodated in open prisons for adults was 
14.1% and in youth prisons 8.2%, which underlines the proposition that the pandemic had no visible 
impact on the strategy of furthering the re-entry of prisoners by a graduated release and the transfer to 
open prisons. However, further statistical analysis is needed to establish which offender groups were 
selected and whether, as a result, there were differential effects. 
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During the second wave of the pandemic, the situation regarding infections did not change 
dramatically. The numbers reported by the Ministries of Justice in our survey remained low; 
the few cases could be handled in the quarantine departments.  More infections, but still in the 
range of less than 5%, were reported for staff members. In December 2020, Saxony – the 
Federal State whose general population was worst affected at that time – reported infections 
of 42 staff members and 49 prisoners (about 1.7% of the total prison population). In February 
2021, the number declined to two prisoners (= 0.07%) and 10 staff members. In Lower 
Saxony, 15 prisoners and 27 staff members were infected, i.e. 0.4% of the prison population. 
The inquiry of Schaerff (2021: 35) revealed infection rates for November/December between 
zero in six federal states (BB, MV, RP, SL, SH, ST) and 4.9 (BE), 6.3 (HE) and 9.1 (HH) per 
1,000 prisoners.  
In general, one can say that the prison administrations of the German “Länder” were 
successful in keeping COVID-19 out of prisons. A call by different prisoner rights groups to 
prioritise prisoners and staff in the eligibility for vaccinations – that referred to the often-
problematic health care conditions in German prisons – has not been successful.51 However, 
from March 2021 prison administrations of the “Länder” decided to vaccinate prison staff 
members as they put them on par with teachers, police and other groups that were prioritised 
(Sillies, 2021: 84). An important reason was that during the second wave of the pandemic 
staff members posed a significant risk of infection to the prison population as a whole. 
Prisoners are put on a par with other citizens outside prisons and vaccinated by prioritising the 
most vulnerable groups (over 80-, then 70- and 60-years-old etc., considering also prior health 
problems).   
 
1.4 Sentencing and execution of sentences - policies before and after the pandemic 

and the impact on prison population rates 
 
The following findings about changes in the execution of prison sentences and in prison 
policies in response to the COVID-19 pandemic are based on two inquiries undertaken by the 
authors of this paper with the Ministries of Justice of the Federal states in March and 
November 2020. As mentioned before, Germany is a federal state, and the states (“Länder”), 
all having their individual prison legislation, policy and practice. The sentencing practice of 
the courts is based on the (uniform) Federal Criminal Code; nevertheless, there are regional 
disparities in sentencing practices. During the pandemic, the criminal courts were limited in 
their work and had to prioritise cases of pre-trial detainees. Nevertheless, there were delays 
even in these cases, as first court decisions in which the defendants successfully appealed 
orders of prolonged pre-trial detention show.52 
Most defendants in Germany remained at large during their trial and often saw their cases 
postponed. No data are available, but we can assume that a significant backlog of cases was 
created. The influx of new admissions to prisons was reduced, partly because of the fewer 
convictions during March to June 2020. Exact numbers are not yet available, but the prison 
statistics about admissions give some indication of the dimension: In February 2020 7,799 
new arrivals (Erstaufnahmen im Strafvollzug) were registered, whereas in March 2020 there 
were only 5,470, and in June 4,216 (45.9% lower). The police also report a decline of certain 
crimes, such as burglary, pickpocketing or street crimes (robbery, assault etc.), as many more 
people stayed at home or had fewer opportunities to commit crimes. An inquiry of the 
Ministries of Interior of the Federal States revealed a reduction of between 25 and 50% of 

                                                   
51  https://www.grundrechtekomitee.de/details/gemeinsame-forderung-nach-priorisierung-von-gefangenen-

bei-der-corona-impfung (21 February 2021). The reason was that the risk of being infected in prisons 
appeared to be lower than outside prisons and therefore there was no evidence for prioritising prisoners.  

52  See OLG Braunschweig (1. Strafsenat), Beschluss vom 25.03.2020 – 1 Ws 47/20; OLG Stuttgart (4. 
Strafsenat), Beschluss vom 06.04.2020 – H 4 Ws 71/20. 
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burglaries during the pandemic.53 Therefore, the decline of new admissions to prisons can also 
be attributed to the drop in certain crimes. 
 
Clearly, a significant reduction of prison admissions stems from the non-execution of 
imprisonment for fine defaults. All Federal States indicated that shortly after the beginning of 
the pandemic in March 2020 they had stopped summoning offenders to serve their fine 
default sentences; and most states released prisoners that already had started serving them. 
The reduction of the daily prison population serving prison sentences for fine defaults is 
therefore clearly visible from March 2020. The absolute numbers dropped by 72% between 
February and June 2020. This means that the proportion of fine defaulters as a proportion of 
the overall adult prison population fell from 10.6% to 5.8% at the end of March (see Table 1) 
and further to 3.5% in June (67% lower). 
Nevertheless, differences between the Federal States are visible, as the declared policy until 
the end of March was implemented rather reluctantly in Bavaria, Lower Saxony and Saxony-
Anhalt. In North Rhine-Westphalia, the decrease was below the average as well. In contrast, 
in Baden-Württemberg, Berlin, Hamburg and Mecklenburg-Western Pomerania the fine 
default population dropped by 75% or more (see Table 2). 
When the general lockdown was ended in May 2020, some prison administrations gradually 
sought to get back to normal. Only a few federal states had not only postponed the execution 
of fine default sentences, but also granted an amnesty concerning the fines imposed originally 
(see e. g. Berlin, to a lesser extent also Hamburg). However, with the exception of Bavaria, all 
federal states kept their policy of not executing these short terms of imprisonment, also during 
the second wave of the pandemic from October 2020 (see Table 3 below). In both terms of the 
pandemic, only those fine defaulters who in addition had to serve another prison sentence 
stayed in prison. 
 
Table 1: Fine defaulters in the adult prison system in Germany  
  (absolute numbers at the end of the month) 
 
2019 Prisoners serving a 

prison sentence in 
prisons for adults 

Of these: 
Fine default sentences 

Of these: 
Percentage of 
prisoners in 
adult prisons 

March 46,477 4,861 10.5 
June 45,687 4,482 9.8 
September 45,244 4,616 10.2 
Average 2019 45,417.75 4,569.5 10.1% 
2020    
February. 45,062 4,773 10.6 
March  42,177 2,447 5.8 
April 39,528 1,553 3.9 
May 38,595 1,312 3.4 
June 38,154 1,333 3.5 
 

                                                   
53  See https://www.sicherheit.info/kriminalitaetsentwicklung-in-zeiten-von-corona-atempause (last access: 

21 February 2021). On the other hand, (internet) fraud and domestic violence presumably have 
increased, but there is no detailed research on that.  
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Table 2:  Fine defaulters in prisons for adults of the 16 German Länder before and 
 during the COVID-19-pandemic (absolute numbers at the end of the month) 

 
Federal state 10/31 

2019 
2/28 
2020 

3/31 
2020 

4/30 
2020 

5/31 
2020 

6/30 
2020 

Rate of 
change 
February to-
March 2020 
(Index 
2/2020=100) 

Rate of 
change 
February to 
June 2020 
(Index 
2/2020=100)  

Baden-
Württemberg 564 543 128 88 82 125 23.6 23.0 

Bavaria 667 650 555 350 268 248 85.4 38.2 
Berlin 271 325 87 37 29 29 26.8 8.9 
Brandenburg 156 175 22 15 14 23 12,6 13,1 
Bremen 47 53 28 14 13 13 52,8 24,5 
Hamburg  116 118 29 16 19 43 24,6 36,4 
Hesse 388 391 166 94 92 92 42,5 23,5 
Mecklenburg-
Western 
Pomerania 

105 78 17 14 8 13 21,8 16,7 

Lower 
Saxony 346 358 289 178 135 125 80,7 34,9 

North Rhine-
Westphalia 1,092 1,089 688 472 394 378 63.2 34.6 

Rhineland-
Palatinate  192 206 91 67 63 44 44.2 21.4 

Saarland 34 35 19 12 8 13 54.3 37.1 
Saxony 279 336 105 54 58 71 31.3 21.1 
Saxony-
Anhalt 168 205 154 101 78 60 75.1 29.3 

Schleswig-
Holstein 90 78 24 11 18 19 30.8 24.4 

Thuringia 123 133 45 30 33 37 33.8 27.8 
Germany 
(total) 4,598 4,773 2,447 1,553 1,312 1,333 51.3 29.0 

 
Some Federal States went further and interrupted executing regular prison sentences up to a 
certain length by releasing prisoners temporarily.54 This was the case for sentences of up to 6 
months (Baden-Württemberg, Bavaria), 12 months (Lower Saxony, North Rhine-Westphalia) 
or even up to 3 years (Berlin, Hamburg, Saxony).55 Hamburg did not summon those 
sentenced to imprisonment to start serving their sentences of up to 3 years and interrupted the 
execution of sentences of up to 18 months. In some Federal States, however, policy remained 
unclear, but, apparently, some states did not decide to release short-term prisoners other than 
fine defaulters. Different occupancy rates and problems of overcrowding cannot explain the 

                                                   
54  Usually, exceptions applied regarding some offences, such as sex offences and partly violent offences. 

These exceptions were rare as these offences often carry heavier penalties. 
55  North Rhine-Westphalia in the response to a Parliamentary Inquiry declared that prisoners who served a 

fine default or prison sentence of up to 18 months that ended between 20 March and 31 July 2020 had 
been released by interrupting the execution of the sentence according to § 455a Criminal Procedure Act 
(for organizational reasons). In total 1,051 prisoners were released, which corresponds to 9.7% of the 
North Rhine-Westphalian prison population in March 2020, see Parliamentary printed matter, Landtags-
Drucksache 17/3468 of 8 June 2020. 
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differences between e.g. Berlin and Bavaria. The explanation rather lies in regional 
differences regarding the punitive climate in penal and prison policy, which traditionally is 
more severe in Bavaria and more relaxed in Berlin.  
 
Table 3: Measures taken by the Ministries of Justice of the Federal States to reduce the 
prison population and the risk of infection 
 
Federal State Measures taken March to 

May/June 2020 (first wave) 
Measures taken since October 2020 
(second wave) 

Baden-
Württemberg 

No prison sentences of less than 6 
months and of fine default 
imprisonment 

All prison sentences are served, in 
principle also fine default imprisonment, 
however, fine defaulters only 
exceptionally are admitted to closed 
prison facilities “if public security 
requires so”. 

Bavaria 
No prison sentences of less than 6 
months and of fine default 
imprisonment 

No restrictions in serving sentences 

Berlin 
No execution of prison sentences 
of less than three years and of fine 
default imprisonment; interruption 
of sentences and immediate release 

No execution of fine default 
imprisonment 

Brandenburg No execution of fine default 
imprisonment 

No execution of fine default 
imprisonment 

Bremen 
No execution of prison sentences 
of up to 18 months and of fine 
default imprisonment 

No execution of fine default 
imprisonment (until 28 February 2021) 

Hamburg 

No execution of prison sentences 
of up to three years and of fine 
default imprisonment; interruption 
of executing prison sentences with 
a remainder of less than 18 months 

No execution of fine default 
imprisonment 

Hesse 

No execution of prison sentences 
(up to two years), which would 
have been served in open prisons, 
and no execution of fine default 
imprisonment 

No execution of fine default 
imprisonment 

Mecklenburg-
Western 
Pomerania 

No execution of prison sentences 
of up to three years and of fine 
default imprisonment 

No execution of fine default 
imprisonment (until 31 May 2021) 

Lower 
Saxony 

No execution of prison sentences 
of up to 12 months and of fine 
default imprisonment* 

No execution of fine default 
imprisonment 

North Rhine-
Westphalia 

No execution of prison sentences 
of up to 12 months and of fine 
default imprisonment; interruption 
of execution of prison sentences of 
up to 18 months, if release was 
planned until July 2020* 

All sentences are executed, fine default 
imprisonment only in individual cases 

Rhineland-
Palatinate 

No execution of fine default 
imprisonment 

No execution of fine default 
imprisonment for women, for men only 
of fines less than 90 day-fine units  
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Schleswig-
Holstein 

Since March no execution of fine 
default imprisonment and 
sentences of up to 6 months, since 
June short-term sentences 
executed, but with few exceptions 
no fine default imprisonment56 

No fine default imprisonment 

Saarland 

No execution of prison sentences 
up to 18 months and of a 
remainder of prison sentences of 
up to 12 months, no execution of 
fine default imprisonment* 

No execution of prison sentences of 
three to 18 months; execution of fine 
default imprisonment only in exceptional 
cases 

Saxony 

No execution of prison sentences 
for adults and youth prison 
sentences of up to three years, no 
execution of fine default 
imprisonment* 

No execution of prison sentences for 
adults and youth prison sentences of up 
to three years, no execution of fine 
default imprisonment*  

Saxony-
Anhalt 

No execution of fine default 
imprisonment 

No execution of fine default 
imprisonment for fines of less than 90 
day-fine units 

Thuringia 
No execution of prison sentences 
up to 18 months and of fine default 
imprisonment  

No execution of fine default 
imprisonment for fines of up to 90 day-
fine units 

* Exceptions made for dangerous sexual and/or violent offenders. 
Sources: Ministerial responses to our survey; press releases, and online-information on the ministerial and prison 
administration websites; see also Schaerff 2021, 32 f.  
 
After considerable fear that prisons could become COVID-19-hotspots before and during the 
first wave, after the summer prison administrations seem to be more confident of managing 
the crisis: Most of them now disposed of enough empty cells to isolate prisoners on 
admission, and enough tests and hygienic masks were available. This may explain why, 
during the second wave of the pandemic, since October 2020, most Federal States renewed 
the measures of not executing fine default imprisonment, but in the majority of states other 
prison sentences, even short-term sentences were and are executed. There are a few 
exceptions: Bavaria also executed fine default sentences, i. e. there was no restriction of 
executions during the second wave, whereas Saxony and Saarland renewed all restrictions 
from the first wave, thus prison sentences of up to three years and 18 months respectively 
were not executed.  
 
While the courts57 are responsible for the decision on early release, prisons do exert a certain 
influence with their statement on the prisoner’s development that often forms the decisive 
basis for the court’s decision. Nevertheless, there was no clear indication that the statements 
of the prison administration concerning the decision of an early release changed in favour of 
granting more such releases during March 2020 and the following months.  
The 16 Ministries of Justice unanimously reported that they had not interfered in favour of 
more early releases and that only in a few cases an application for a pardon due to a risk of 
infection (e.g. from specific vulnerable prisoners) was submitted. The outcome of these 
individual cases is unknown. 

                                                   
56  https://www.schleswig-holstein.de/DE/Landesregierung/II/Presse/PI/2020/Justiz/200326_Corona.html; 

https://schleswig-holstein.de/DE/Schwerpunkte/Coronavirus/FAQ/faq_coronavirus_node.html 
57  According to §§ 57, 57a Penal Code, 88, 89 Juvenile Justice Act, the Court for the Execution of 

Sentences decide upon early condition release after two thirds or, in special cases, after half of the 
sentence. See for the legal requirements in Germany and in comparison to other European jurisdictions, 
Dünkel 2017 § 57, notes 91 ff.; Dünkel and Weber 2019. 
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2. Impact of the pandemic on non-custodial sanctions and measures 
 
The impact on the Probation Services was that most of the personal contacts were replaced by 
tele-communication (Skype etc.) and that the frequency of direct contacts decreased.  
The lock-down has not influenced the judicial practice of sentencing in a negative sense, e.g. 
that less alternatives were imposed, in contrary it seems that some judges even used 
suspended sentences in order to avoid imprisonment and the spread of the virus, see III.1.1 
and 1.4, above). 
 
IV. Problems and perspectives for future reforms 
 
1. Innovative initiatives regarding alternatives to deprivation of liberty 
 
The initiatives to expand the use of alternatives to fine default imprisonment (see 2.5 above), 
to expand suspended sentences and early release (see 2.3 and 5. above) are certainly worth 
mentioning and promising in further reducing the prison population rate in Germany. They 
can be justified as they are evidence based by demonstrating positive results concerning 
desistance from crime and reducing re-offending. 
No special preventive effect can be expected from electronic monitoring, again there is clear 
evidence that EM is a more repressive form of social control without demonstrating special 
preventive effects (see in summary also Dünkel 2017a; 2021a).   
 
Germany does not (yet) have real deficits in the sense of pitfalls or aberrations in a strict 
sense. The expansion of alternative sanctions has been successfully implemented in a 
remarkable way. However, there nonetheless appears to be some potential for reform to 
further reduce imprisonment. On account of the space restrictions of the present paper, some 
promising reform proposals must be left aside: the decriminalisation of certain minor crimes 
such as shoplifting58 or using a public transport system without a ticket, on one hand, and the 
lowering or abolition of extended minimum sentences (for example, for serious robbery or 
drug crimes), on the other, where we find strong discrepancies and inconsistencies with regard 
to proportionate sentencing.59 In addition, the decriminalisation of cannabis products seems to 
be a realistic perspective, in light of developments in the USA, Canada, the Netherlands, 
Portugal, Uruguay, etc. Such reforms have been discussed in Germany already since the 
1980s and the Federal Constitutional Court has demanded a uniform practice of diversion in 
cases of minor drug offences, but the governments from 2004-2021 have been reluctant to 
really decriminalize cannabis in general and the possession of other drugs.60 The 2021 elected 
new parliament with the majority of the Social-Democratic, Green and Liberal party are strongly 
emphasising a decriminalisation of Cannabis products. 
 
2. Promoting the reduction of prison population rates 
 
In general, the criminal sanctions system in Germany has proved to be of value. Fines and 
suspended prison sentences represent remarkable success stories of German penal law and 
have contributed to imprisonment really becoming a last resort. Germany with its prison 
                                                   
58 See, for details, Harrendorf 2022 (forthcoming); Mohr 2020, 223 ff. with further references; see also, on 
proposals to decriminalise travelling without a ticket, Harrendorf 2019, 97 ff.  
59 See the detailed discussion by Mohr 2020, 263 ff. 
60 In Germany, more than 120 criminal law professors already in 2014 had pointed to the failures of the crime 
policy pertaining to cannabis and called for a reversal of the general drug policy; see 
http://www.dw.com/de/juraprofessoren-fordern-cannabis-legalisierung/a-17553293. More recently, also the 
association of German CID officers requested decriminalisation of minor drugs offences (possession for personal 
use); see https://www.rbb24.de/politik/beitrag/2018/02/bund-deutscher-kriminalbeamter-gegen-cannabis-
verbot.html (public statement of 5 February 2018).  
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population rate of 76 per 100,000 inhabitants before the COVID-19 pandemic and of only 67 
after the first wave of the pandemic in July 2020 belongs to the low-level imprisonment 
countries and has joined the “Scandinavian exceptionalism”. Deficiencies can be seen in some 
boundary areas of the execution of fines, with too many prison terms as substitute sanctions 
applied to fine defaulters. Furthermore, suspended sentences and early release deserve wider 
and – in the case of early release – earlier application. Further reducing prison population 
rates depends on the sentencing practice and inmate structure of a country. Whereas in 
Germany short-term imprisonment prevails (see Figure 4; on 31 January 2018, 47% were 
serving a sentence of only up to one year, in other countries long-term prison sentences of 5 
years or more are the problem (see Figure 5; Greece 2018: 85%; Portugal 53%; Germany: 
11%). In Germany, therefore, promising strategies to reduce the prison population entail 
expanding alternatives to reduce the number of entries into prison because of (short-term) 
prison sentences (see also Dünkel 2021 focussing on alternatives to short-term prison 
sentences in a European comparative approach). In Greece, Italy and Portugal, it would be 
preferable to focus on reducing the length of the prison sentences imposed or the stay in 
prison by expanding early release.  
 

 
Figure 4 
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Figure 5 
 
A moderate penal law, which further reduces the imposition of prison sentences, is to be seen 
not as a beneficence for offenders, who should – according to populist thinking – be treated 
with harsh punishment, but as a rational evidence-based strategy, which at the same time 
serves to prevent crime and protect (future) victims. Especially in times of populist political 
currents in society and crime policy, one has to warn against a hypertrophy of penal law. In 
this context, it is right to confront possible negative developments, such as electronic 
monitoring (see above under I.7), and other manifestations of a “New Punitiveness” (more 
and longer prison sentences), as they can be observed in many European countries.61  
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