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I.  
 

LEGAL FRAMEWORK 
 

 
 
1 – General framework of the national system of penal sanctions 
 
 
General features  
Portugal has a tradition of a humanist criminal justice. It was among the first 
countries in the world to abolish the death penalty, and also life imprisonment, 
in the 19th century.  Today, the most severe punishment is imprisonment of up 
to 25 years. The Penal Code provides for a wide range of non-custodial 
sentences, with the aim of keeping prison a punishment of last resort. 
Portuguese penitentiary laws have traditionally been progressive, and based on 
rehabilitation as the main goal of the implementation of a prison sentence. The 
Portuguese penal sanctions system can be considered to be mostly in line with 
the European principles of criminal policy.     
The criminal punishment system is governed by the principle of ultima ratio of 
deprivation of liberty, which derives from the constitutional principle of 
proportionality (Article 18, §2, of the Constitution).  
The purposes of punishment are explicitly stated in the Penal Code (Article 40) 
and they are exclusively of a preventative nature (general prevention and 
individual prevention). Retribution is not a purpose of punishment (as will be 
explained below, the role of culpability in sentencing is that of establishing a 
maximum limit for the length of the sentence). 
 
Reference sanctions (main sanctions) 
The “reference sanctions”1 or main sanctions (penas principais, i. e., the ones 
prescribed in the Penal Code for each type of offence) are imprisonment and 
fine. 
The minimum length of imprisonment is 1 month. The maximum length is, as 
the general rule, 20 years, and, for exceptional cases laid down by law, 25 
years (for aggravated murder; crimes against humanity; concurrence of 
offences, if the sum of the individual sentences exceeds 20 years; and 
“relatively indeterminate sentence”, applicable to offenders that have committed 
several crimes and are considered dangerous).2 In no circumstance may the 
maximum limit of 25 years be exceeded.  
This maximum limit for imprisonment is a corollary to the rehabilitative ideal 
enshrined in Portuguese criminal law. The Constitution states that ‘Portugal is a 
sovereign Republic, based on the dignity of the human person and … 
                                                
1 “Reference sanction”/“sanction de référence” in the sense of Council of Europe Recommendations No. 
(92) 17 concerning consistency in sentencing (rule B 5 c)) and No. (2000) 22 on improving the 
implementation of the European Rules on community sanctions and measures (Rule 2). 
2 Article 41 of the Penal Code. 
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committed to building a free, fair and solidary society’ (Article 1). The latter 
reference is interpreted as encompassing a principle of solidarity that has 
implications for the penal system, namely that the death penalty and life 
imprisonment are forbidden, and that the imposition of sentences, as well as 
their implementation, shall serve the aim of providing the offender favourable 
conditions for reintegrating society, leading a socially responsible life, without 
further commission of crimes.  
 
Replacement of imprisonment by a non-custodial sentence 
The maximum limit of imprisonment that allows replacement by a non-custodial 
sentence is five years. 
Based on criminological considerations and on several legal provisions, prison 
sentences can be divided into short-term (up to 1 year), medium-term (1 to 5 
years) and long-term (longer than 5 years). Following this classification, we can 
say that short-term and medium-term prison sentences may be replaced by 
non-custodial sentences. 
 
Waiver of punishment 
The Penal Code provides for the possibility of not imposing a sentence in less 
serious cases. For crimes punished by law with a prison sentence of up to six 
months, or only with a fine of up to 120 days, the court may declare the 
defendant guilty without imposing a penalty if the seriousness of the offence 
and the culpability of the offender are not high, the damage has been repaired 
and no significant needs for prevention demand the imposition of punishment.3 
This mechanism shows that, whereas there can be no punishment without 
culpability, there can be culpability without punishment. This is a corollary to the 
principle of necessity that binds the intervention of the penal system. 
 
 
2 – Non-custodial sanctions  
 
One of the main features of the Penal Code of 1982, further deepened by the 
amendments of 1995, 2007 and 2017, is a criminal policy oriented towards 
avoiding the use of imprisonment (due to its detrimental effects – de-socializing, 
criminogenic, stigmatizing), which is pursued by the means of a wide range of 
non-custodial “replacement penalties” and also ancillary penalties.  
 
According to Anabela Miranda Rodrigues, analysing the 1995 amendment of 
the Penal Code, «the main emphasis here is that prison - if the programme of 
widening the legal margins within which replacement sentences may be used 
and if the typology of these penalties is also sufficiently broad - should be 
reduced to cases of the commission of more serious crimes in which a reaction 
through other forms of punishment could not ensure the essential effect of the 
desired general prevention. Reduced to a residual role, the custodial penalty will 
be in a position to assume a value other than its traditional value in terms of 

                                                
3 Article 74 of the Penal Code. 
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socialisation [namely by the individualisation of the sentence in accordance with 
the socialisation needs of the offender]».4 
 
 
Reference penalties, replacement penalties and ancillary penalties 
There are “reference penalties” (or main penalties, i.e., those prescribed for 
each type of crime), “replacement penalties” (those that replace the reference 
sentence) and “ancillary penalties” (those that are imposed in addition to the 
main sentence). 
The “reference penalties” are imprisonment and fine only. I.e., the penal 
provisions for each type of offence provide that it is punished either “with 
imprisonment between ... and ... months/years”, “with a fine between...” or “with 
imprisonment between ... or with a fine between...”. 
The court always has to determine the main sentence first (imprisonment or 
fine). Then, if all requirements are met, the main sentence may be replaced by 
a non-custodial “replacement penalty”.  
The Penal Code states that a custodial sentence not exceeding one year shall 
be replaced by a fine or other non-custodial sentence unless imprisonment is 
required by the need to prevent the further commission of crimes (Article 45). 
A non-custodial sentence shall be imposed instead of the prison sentence 
whenever the court finds that it fulfils the purposes of punishment adequately and 
sufficiently. 
There are currently the following “replacement sentences”: 
 
- Fine – May replace a sentence of imprisonment of up to 1 year. 
Length: 10 to 360 days x 5 to 500 €/day (for an explanation of the “day-fine” 
system, see below, I.3) 
 
- Community service – May replace a sentence of imprisonment of up to 2 
years.  
Length: each day of the main imprisonment sentence is replaced by 1 hour of 
work, with a maximum limit of 480 hours. 
Requires the consent of the offender. 
 
- Suspended sentence (sursis), with or without the imposition of duties and/or 
probation – May replace imprisonment of up to 5 years.  
Length: 1 to 5 years. 
 
- Prohibition of the exercise of a profession, function or activity, either 
public or private, where the offence was committed within the exercise of that 
function – May replace a sentence of imprisonment of up to 3 years. 
Length: 2 to 5 years. 

                                                
4 RODRIGUES, Anabela M., «Sistema punitivo português. Principais alterações no Código Penal revisto», 
Sub Judice 11, Jan.-Jun. 1996, pp. 27-39 (p. 32).  
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Until recently there were also two “replacement penalties” of a custodial nature: 
weekend detention and semi-detention. However, due to their inefficacy in 
practice, they were eliminated by the 2017 law amending the Penal Code. 
 
Law No. 94/2017, which eliminated those penalties, introduced a new system of 
home detention. Technically it is not a “replacement penalty”, rather a form of 
implementation of prison sentences up to two years (or the remaining two years 
of imprisonment in case of recall to prison following revocation of a non-
custodial sentence). Those prison sentences shall be implemented in home 
detention, whenever the court finds that by this means the purposes of 
punishment are adequately and sufficiently fulfilled. The consent of the offender 
is required, and also the consent of those over the age of 16 living with the 
offender. Home detention implies an obligation to remain at home, with 
electronic monitoring, for the length of the prison sentence. Electronic 
monitoring carries no financial costs for the sentenced person. 
For this purpose, the judge shall previously require the probation service to 
provide information about the offender’s personal, social, family and work 
situation and its compatibility with the demands of electronic monitoring.  
A “rehabilitation plan”, which shall guide the implementation of the sentence, 
must be prepared by the probation service whenever the sentence exceeds six 
months or the offender is younger than 21 years old; the plan is subject to the 
approval of the court responsible for the implementation of sentences. The court 
may allow the offender to leave home at certain times of the day for specific 
purposes, namely to attend rehabilitation programmes, to keep a job, to attend 
school or vocational training. The court may additionally impose certain duties, 
such as attend specific programmes or activities, undergo therapy or treatment 
(requires the offender’s consent); not to perform certain activities or professions, 
not to contact specific persons, not to have in his possession objects that may 
serve the commission of crimes. Both the duties and the leaves of absence may 
be modified throughout the implementation of the sentence by the court 
responsible for the implementation of sentences. 
Where the prison sentence is implemented under the home detention regime, 
release on parole is not applicable (because the reasons behind the mechanism 
of parole – the need for a transition period after a long deprivation of liberty in 
an institutional setting – are not so relevant in these cases). 
 
There is also the admonition as a “replacement penalty” for sentences of fine 
up to 240 days. It consists of a solemn oral reprimand to the offender made at a 
public court hearing. It’s applicable only if the damage has been repaired and 
the court finds that the purposes of punishment are sufficiently and adequately 
fulfilled by that means. 
 
- Apart from the abovementioned requirements, there are no specific 
circumstances of the offence and/or the offender that preclude the imposition of 
a non-custodial sentence.  
This does not mean that, indirectly, circumstances like being a foreign national 
or being unemployed might not negatively influence the court’s decision, when 
considering “the need to prevent future crimes”. Also, for persons with no fixed 
abode/homeless, the home detention regime might not be applicable. 
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- Prior convictions do not preclude the imposition of a non-custodial sentence. 
However, considering that replacement of imprisonment by a non-custodial 
sentence requires that the court finds that “the purposes of the punishment are 
adequately and sufficiently achieved by this means”, prior convictions may lead 
the court to find that the imposition of imprisonment is required by the need to 
prevent the commission of future crimes.  
 
Ancillary penalties are penalties that may be imposed cumulatively with the 
main penalty (or the replacement penalty) for the fulfilment of preventative 
purposes.5  
The law provides for their minimum and maximum length and their concrete 
length is determined by the court by application of the same general criteria for 
the concrete determination of the main sentence. 
There is a wide range of applicable ancillary penalties, namely: 
- Prohibition of the exercise of a profession, function or activity, whether public 
or private, where the offence was committed within the exercise of that function 
(length: 2 to 5 years) 
- Prohibition to exercise profession, employment, functions or activities, public 
or private, the exercise of which involves regular contact with minors – for sex 
offences against a child victim (length: 5 to 20 years) 
- Prohibition to drive motor vehicles – applicable for certain crimes committed 
while driving a motor vehicle  (length: between 3 months and 3 years) 
- Prohibition of use and possession of arms 
- Obligation to attend a programme for prevention of domestic violence or 
stalking behaviour 
- Deprivation of the right to keep a pet – for crimes committed against animals 
- Deportation (applicable to foreign nationals only) 
- Disqualification from exercising parental responsibilities for a period of 
between 5 and 20 years – for the commission of sex offences against the 
perpetrator’s child, spouse or partner 
- Disqualification from being entrusted with a child (e.g. adoption, guardianship, 
curatorship, foster care) for a period set between 2 and 20 years – for the 
commission of sex crimes against an adult victim. 
- Specifically for offences of domestic violence: prohibition of contacting the 
victim (monitored through electronic monitoring devices), prohibition of the use 
and possession of weapons (for a period of six months to five years); obligation 
to attend specific programmes for the prevention of domestic violence; 
disqualification from exercising parental responsibilities or guardianship for a 
period of one to ten years. 
- Disqualification from voting and from being elected, for a period of between 
two and ten years: for electoral crimes and crimes such as torture, cruel, 
inhuman or degrading treatment, racial, religious or sexual discrimination. 
In most cases, when deciding whether to impose an ancillary penalty, the court 
has to assess the specific needs of prevention of future crimes in the concrete 
                                                
5 Articles 65 ff. of the Penal Code. 
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case (taking into account e.g. the concrete gravity of the offence and its 
connection with the function exercised by the offender). However, in some 
cases, it seems that the law provides for the automatic (mandatory) imposition 
of an ancillary penalty; this would violate the Constitution (which provides that a 
criminal sanction must not imply as a necessary effect the loss of any civil, 
political or professional rights – Article 30 § 4) and is also against the criminal 
policy of avoiding the stigmatizing effects of criminal sanctions. 
 

 
3 – Rationale for sentencing: determining the type and term of a non-
custodial sentence 
 
 
Sentencing stage 
There are not two separate/autonomous phases for the determination of guilt 
and the determination of the sanction. After the trial hearing, the court, in its 
deliberation, begins by deciding on the guilt and, if it finds the offender guilty, it 
deals with the question of determining the sentence.6   
However, if the court considers it necessary to produce additional evidence for 
sentencing, a "reopening of the hearing for determining the sanction" may take 
place. If the hearing is reopened, the court may hear probation officers, experts 
and any other persons who can provide relevant evidence on the personality 
and living conditions of the defendant.7 
When determining the sentence, the court takes into account, namely: the 
criminal record of the defendant; expert evidence on the defendant’s 
personality, if available; the report by the probation service.  
The court may, at any time during the trial, request a social report or 
information from the probation services (or an update thereof, when they were 
already included in the case file), if it considers it necessary to determine the 
sentence that may be applied.  Independently of a request from the court, the 
probation services may send the social report or its update to the court. In the 
case of an accused under the age of 18, a social report or information from the 
probation services should always be included in the case file, unless the court 
dismisses it in view of the circumstances of the case and provided it is 
compatible with the best interests of the minor.8  
 
Lastly, there is also the possibility of reopening the hearing for the retroactive 
application of a more favourable penal law. Based on the principle according to 
which new penal laws that punish an offence less severely, or that may 
somehow be more favourable, shall be applied retroactively (retroactivity in 
melius), this mechanism ensures that, if a subsequent penal law comes into 
force – even after the conviction became final and if the sentence is already 
being implemented – the convicted person may request the reopening of the 

                                                
6 Articles 368 and 369 of the Criminal Procedure Code. 
7 Article 369, § 2, and Article 371 of the Criminal Procedure Code. 
8 Article 370 of the Criminal Procedure Code. 
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court hearing for the new law to be applied, which may lead to a new 
sentencing procedure.9 
 
In the Portuguese legal system, there are no “sentencing guidelines”. The 
type and length of the sentence provided for each crime are prescribed by law. 
The Penal Code provides for the criteria that shall guide the courts when 
determining the type and length of sentences. There is no other body vested 
with the authority to issue “guidelines” for the courts. 
 
The sentence is always determined by the trial court. In Portugal there are 
courts for the execution of sentences, but their role (as will be specified in 
section I.4) concerns the supervision of the implementation of the sentence and 
modifications of the sentence during their implementation. 
 
Sentencing 
For each type of offence, the law prescribes a so-called “frame”, i.e. a minimum 
and a maximum limit, for the applicable prison sentence or fine. The Portuguese 
law does not allow for fixed sentences, in respect for the principles of culpability, 
proportionality and equality, which demand that punishment shall always be 
individualized according to the concrete circumstances of the offence and the 
offender. 
 
The sentencing system involves a division of tasks between the legislature and 
the judiciary. The legislature prescribes the penal “frame” for each type of 
offence, establishes the “modifying circumstances” (aggravating or mitigating 
circumstances that may modify the minimum and/or maximum limit of the 
sentence) and provides the criteria for the determination of the type and length 
of sentences.  
 
The courts carry out the task of determining the concrete sentence by following 
3 operations:  
(1) find the penal “frame” applicable to the offence (“modifying” it if aggravating 
or mitigating circumstances are present);  
(2) determine the concrete length of the sentence;  
(3) determine the type of sentence. This last operation takes place only when 
the penalty imposed, as determined in operation (2), does not exceed 5 years of 
imprisonment.  
The choice of the type of sentence may occur on two occasions: at the outset 
(1) when the offence provides for a “reference punishment” of imprisonment or 
fine alternatively; and as a replacement of the main sentence for a “replacement 
sentence” (3). 
 
(1) Determining the “frame” of the sentence 
The “frame” (minimum and maximum limit) provided for by the Penal Code or 
statute may be modified by aggravating or mitigating circumstances. Thus, in 
                                                
9 Article 371-A of the Criminal Procedure Code. 
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this first stage, the court, besides finding the punishment “frame” in the legal 
provision of the offence, shall verify if modifying circumstances are present. 
 
Recidivism is an example of an aggravating circumstance that modifies the 
“frame” of the penalty, implying that the lower limit of the “frame” applicable to 
the crime is increased by one third, while the upper limit remains unchanged.  
This aggravation only takes place if the following requirements are met: a) the 
offender has committed an intentional crime that is to be punished with 
imprisonment (not replaced by a non-custodial sanction) for more than six 
months; b) the offender had previously been convicted for another intentional 
crime and sentenced to imprisonment (not replaced by a non-custodial 
sanction) for more than six months; c) the court finds, considering the 
circumstances of the case, that the offender is to be censured for the fact that 
the previous conviction or convictions have not served as sufficient warning 
against committing crimes (this substantive requirement means that the 
aggravation is not automatic). Prior convictions shall not be relevant for this 
purpose if more than 5 years have elapsed between the previous offence and 
the current offence. To calculate this 5-year period, the time during which the 
offender was deprived of liberty shall not be taken into account. Convictions 
handed down by foreign courts count for recidivism, provided that the offence is 
also a crime under Portuguese law. 
The criminal policy justification for this aggravation lies in the offender's 
increased culpability for having disregarded the solemn warning against 
committing crimes contained in the previous conviction – besides the increased 
requirements of prevention of future crimes. 
Recidivism is the only aggravating circumstance of a general nature (applies to 
any offence and is provided for in the General Part of the Penal Code). There 
are other aggravating circumstances provided for specific types of offences. 
 
Regarding mitigating circumstances that modify the “frame” of the penalty, 
they consist of circumstances – prior, contemporary or subsequent to the 
offence – that significantly diminish the seriousness of the offence, the 
culpability of the offender or the need for punishment (Article 72 of the Penal 
Code). 
In the presence of such circumstances, the “frame” of the applicable penalty is 
modified as follows: (a) The maximum limit of the prison sentence shall be 
reduced by one third; (b) The minimum limit of the prison sentence shall be 
reduced to one fifth if it is 3 years or over, and to the general minimum limit (1 
month) if it is less than 3 years.10 
The Code includes a non-exhaustive list of mitigating circumstances, such as:  
(a) The offender has acted under the influence of a threat or of a person on 
whom he depends or to whom he owes obedience; 
(b) The offender’s behaviour has been determined by a noble motive, by a 
strong solicitation on the part of the victim, or by unjust provocation or 
undeserved offence; 

                                                
10 Article 73 of the Penal Code. 
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(c) There have been acts after the offence that demonstrate the offender’s 
sincere repentance, namely if the offender has provided reparation, to the 
extent possible, for the damage caused; 
(d) A long time has elapsed since the crime was committed and the offender 
has kept lawful conduct. 
There are also cases of mandatory mitigation of the penal “frame”, such as 
complicity and attempted crime.11 
These mitigating circumstances are of a general nature (i.e., they are provided 
for in the General Part of the Penal Code and apply to any offence).  
There is also a mitigating circumstance applicable to young adults (between 
16 and 21 years of age).12 The “frame” of the penalty is thus modified as 
described above if the court has serious reasons to believe that mitigating the 
sentence will result in advantages for the social reintegration of the young 
offender. 
There are other mitigating circumstances provided for specific types of offences. 
 
(2) Determining the concrete length of the sentence  
Within the penal "frame" – i.e. between the minimum and maximum limits of the 
penalty prescribed for the type of offence (and modified according to 
aggravating or mitigating circumstances) –, the judge shall determine the 
concrete length of the penalty "in accordance with the offender's culpability 
and the requirements of prevention" (Article 71 of the Penal Code).  
The offender's culpability acts as an insurmountable limit to punishment. 
According to the principle of culpability (nulla poena sine culpa), the penalty can 
never exceed the measure of culpability of the offender; culpability thus acts as 
a limit to the pursuit of prevention goals. This principle derives from the principle 
of human dignity enshrined in the Constitution.  
The requirements of prevention encompass general prevention and special 
prevention. According to the model most supported by the jurisprudence (the 
theory of the prevention frame), the judge must determine a "frame" (within the 
penal frame prescribed for the offence) between the minimum point of 
protection of the legal system (below which the sentence would not fulfil the 
requirements of general prevention) and the optimal point of protection of the 
legal system (the one that optimally achieves the requirements of general 
prevention, i.e., the protection of the expectations of the community in that the 
validity of the legal rule is reaffirmed). Within this "general prevention frame", 
the length of the penalty is finally determined in accordance with the needs of 
special prevention (the need for rehabilitation of the offender).  
In this way, the determination of the length of the sentence is fully consistent 
with the purposes of punishment set out in Article 40 of the Penal Code.  
When applying the culpability and the prevention requirements for the 
determination of the sentence, the court takes into account the following 
circumstances of the case (some of which concern the offender, others concern 
the offence): (a) the seriousness of the offence; (b) the mens rea; (c) the 
motives behind the offender’s behaviour; (d) the personal conditions of the 

                                                
11 See Articles 23, §2, and 27, §2, of the Penal Code. 
12 Article 4 of Decree-Law 401/82, of 23 September (Special Penal Regime for Young Adults). 
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offender and his or her financial situation; (e) the offender’s behaviour before 
and after the offence, especially when the latter is aimed at repairing the 
consequences of the crime; (f) The lack of preparation to maintain a lawful 
conduct. These circumstances are expressly listed in the Penal Code (Article 
71, §2) but are not exhaustive. 
 
(3) Choice of the type of sentence 
As to operation (3) – the choice of the type of sentence –, the Penal Code 
states that if a custodial sentence and a non-custodial sentence are applicable, 
the court shall give preference to the latter whenever it fulfils the purpose of the 
punishment in an adequate and sufficient manner (Articles 70 and 40). This 
applies both when the legal provision prescribes imprisonment and fine 
alternatively and also at this last stage where a concrete sentence has already 
been determined and the court shall decide on its replacement by a non-
custodial alternative. 
The types of “replacement penalties” and the length of imprisonment that allows 
for a replacement for each type of non-custodial sanction were described above 
(I.2). 
If the court decides not to replace imprisonment by a non-custodial sentence, it 
has the duty to state the reasons for that decision. 
When the court has chosen a “replacement penalty”, then an autonomous 
determination of the length of this penalty takes place. The general criteria for 
determination of the length of sentences (culpability and prevention – Article 71 of 
the Penal Code – see above (2)) apply here. An exception concerns community 
service: instead of an autonomous determination of the length of the replacement 
sentence, there is an automatic correspondence (the Penal Code states that 
each day of imprisonment is replaced by 1 hour of community service). This 
deviation to the rule of an autonomous determination of the length of the 
sentence is criticized by academics. 
 
Determining a pecuniary sentence – The “day-fine” system 
For the sentence of fine, the Portuguese law adopts the “day-fine” system 
(“sistema dos dias-de-multa”) – Article 47 of the Penal Code. This system, 
originating in the Scandinavian countries, allows for the consideration of both 
the circumstances of the offence and the financial conditions of the offender. In 
a first step, the number of days is determined according to culpability and 
prevention (as described above). As a rule, the minimum limit is 10 days and 
the maximum limit 360 days. In a second step, a daily amount (as a rule, 
between 5 and 500 euros) is determined based on the offender’s financial 
conditions and obligations.  
Whenever justified by the financial situation of the offender, the court may 
authorise that the payment of the fine is delayed (within a period not exceeding 
one year) or may allow for payment in instalments, the last of which may not go 
beyond two years. 
The offender may also request that the fine imposed be served, in total or in 
part, in the form of days of work in public or charitable institutions, which the 
court may grant when it finds that this form of serving the sentence fulfils the 
purposes of the punishment adequately and sufficiently (Article 48 of the Penal 
Code). 
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By the means of the “day-fine system”, fines impose an equal relative burden on 
all offenders regardless of their financial conditions. This system is meant to 
ensure respect for the principles of culpability, equality and proportionality. 
 
* 
 
The court has a duty to state the reasons for both the choice and the length of 
the sentence.13 
There can be an appeal regarding the choice and/or the length of the sentence 
imposed. The appeal may be filed by the defendant, the public prosecutor (who 
can also appeal in favour of the defendant) and, in certain cases, the victim. 
 
 
4 – Implementation of non-custodial sanctions and consequences of non- 
-compliance 
 
 
Supervision of the implementation  
Portugal was among the first countries to create a specialized judge for the 
implementation of sentences, in 1944. However, its competence is limited to the 
implementation of custodial sentences and measures.  
This encompasses the implementation of home detention, since this is 
considered a modality of implementation of a prison sentence. Concerning 
home detention, the implementation court is responsible for supervising the 
implementation of the sentence, approving the offender’s social rehabilitation 
plan and its modifications, granting leaves, modifying any conditions imposed 
and revoking the measure in case of non-compliance.  
For non-custodial sentences, however, it’s the sentencing court that is 
responsible for decisions concerning their implementation. 
The administrative body in charge of implementing non-custodial sentences is 
the Probation Service (see II.2 for more details).  
 
Consequences of non-compliance 
The general rule in the event of failure to comply with the replacement penalty is 
to serve the prison term that had been determined by the court as the main 
sentence. However, recall to prison is not automatic and a decision by the court 
is always necessary.  
The regimes vary slightly according to the type of replacement penalty: 
Concerning fine as a replacement penalty, if it was not paid voluntarily, nor 
served in the form of days of work in public or charitable institutions, patrimonial 
execution (by the means of a wage garnishment, asset seizure, selling of the 
offender’s assets) takes place.   If this fails, the main prison sentence that had 
initially been determined by the court must be served. However, if the offender 
proves that he/she is not responsible for the non-payment of the fine, the 

                                                
13 Article 71 §3 of the Penal Code; Article 375 of the Criminal Procedure Code. 
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execution of the sentence may be suspended for a period of 1 to 3 years, 
subject to the fulfilment of obligations of a non-financial nature (Article 45, 2). 
In the case of community service, its implementation may be temporarily 
suspended for serious medical, family, professional, social or other reasons. 
The court shall revoke the community service sentence and order the execution 
of the term of imprisonment imposed as the main sentence, if the offender:  
(a) Intentionally places himself in a situation of unability to work; 
(b) refuses without just cause to perform work or grossly violates the obligations 
arising from the community service sentence;  
(c) Commits a crime and is convicted, thus revealing that the purposes of the 
community service sentence could not be achieved thereby.  
The court shall deduct the days of work already fulfilled from the time to serve in 
prison (Article 59). 
 
In the case of the suspended sentence, if the convicted person fails to fulfil the 
duties imposed, or does not comply with the rehabilitation plan, the court may 
either issue a warning, demand guarantees of compliance with the obligations, 
impose new conditions or change the requirements of the plan. The court may 
also extend the suspension period up to half of the initial term (Article 55).  
The suspension of the execution of the prison sentence shall be revoked if the 
offender breaches the duties or the social rehabilitation plan seriously or 
repeatedly, or commits a crime and is convicted, and the court finds that this 
reveals that the purposes of punishment could not be achieved by means of the 
suspended sentence. Revocation implies serving the term of imprisonment 
initially set forth by the court as the main sentence (Article 56). 
 
Concerning home detention, this form of implementation of a prison sentence 
is revoked whenever the offender: (a) breaches the duties imposed or the social 
rehabilitation plan seriously or repeatedly;  (b) commits a crime and is 
convicted, thus showing that the purposes of punishment could not be 
achieved; (c) is subject to pre-trial detention in another criminal case. The time 
already served in home detention shall be deducted in full from the prison term 
to be served (Article 44). 
 
There is a special regime for non-compliance of the fine imposed as the main 
sentence. There are several provisions to ensure that the imposition and 
implementation of the fine take into account the economic situation of the 
offender and that no one is subjected to deprivation of liberty because of their 
economic situation. As mentioned above (I. 3), where the economic and 
financial situation of the offender so justifies, the court may authorize that the 
payment of the fine is delayed (within a period not exceeding one year) or may 
allow for payment in instalments. When justified by supervening reasons, the 
time limits for payment may be modified.  Also, at the request of the offender, 
the court may allow the fine to be served in the form of days of work in public or 
charitable institutions, if it finds that this form of compliance adequately and 
sufficiently fulfils the purposes of punishment. However, if the fine is not paid, 
voluntarily or coercively, nor served by the means of work, “subsidiary 
imprisonment” shall be served for a length corresponding to 2/3 of the days of 
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fine imposed.  (The reduction to 2/3 is justified because the suffering brought by 
1 day of imprisonment is greater than 1 day of fine.) As this is a measure of last 
resort, the offender may at any time avoid the execution of subsidiary 
imprisonment by paying the fine. In any case, if the offender proves that he or 
she is not responsible for the non-payment of the fine, the execution of 
subsidiary imprisonment may be suspended for a period of 1 to 3 years, the 
suspension being conditional on the fulfilment of duties with a non-economic or 
financial content. If the duties are not complied with, subsidiary imprisonment 
shall be executed. 
 
- Can the length of the sentence be modified in the course of implementation? If 
so, under what circumstances? 
In general, the length of the sentence cannot be modified in the course of 
implementation, in respect for res judicata.  
However, in the case of suspended sentence, if the offender fails to fulfil the 
duties imposed, or does not comply with the rehabilitation plan, the court may 
extend the suspension period for at least one year and up to half of the initial 
term (but without exceeding the general maximum length for this sentence, 
which is five years) (Article 55, d)). This mechanism is intended to avoid 
revocation and recall to prison. 
Also, community service sentences of 72 hours or longer can be terminated 
earlier – once two thirds of the sentence have been served – if the court finds 
that the offender is complying satisfactorily with the service (Article 59, §5). 
 
 
 
5 – Early release 
 
 
Conditional release/parole 
Conditional release (parole) may be granted after having served half or two-
thirds of the prison sentence (provided that at least six months have been 
served), if the judge finds that: 
(a) taking into account the circumstances of the case, the offender’s life before 
the crime, his or her personality and its evolution during the implementation of 
the sentence, there are reasons to expect that the person, once released, will 
conduct his or her life in a socially responsible manner, without committing 
further crimes; and 
(b) Release is compatible with general prevention requirements.14 

                                                
14 Article 61 of the Penal Code. 
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The difference is that, whereas after 1/2 of the sentence both requirements 
have to be met, after completing 2/3 of the sentence only individual prevention 
requirements (a) are considered. The legislator assumes that, after having 
served 2/3 of the sentence, the general prevention requirements (b) are 
sufficiently met. 
Parole requires the consent of the prisoner. This is because parole comes with 
conditions and supervision in the community. 
If the requirements are met, the court has a duty to grant conditional release. 
Parole becomes mandatory once five-sixths of the sentence has been 
served.15 This ‘mandatory conditional release’ was established for sentences 
longer than six years, considering that it is precisely for longer sentences that 
the mechanism of parole – ensuring a supervised transition to life in freedom 
within society – is most important. In the case of mandatory parole, there are no 
substantive requirements for release. 
The length of parole is equal to the prison time remaining to be served, up to a 
maximum of five years. 
 
Procedure 
Deciding on parole is a competence of the court responsible for the 
implementation of sentences (tribunal de execução das penas). It’s a single-
judge court. 
The procedure is opened ex officio, once the formal requirements (1/2, 2/3 or 
5/6 of the sentence served) are met. It does not depend on a request by the 
prisoner. 
For the court's decision, the following reports shall be produced: 
– Report by the prison service containing an assessment of the evolution of the 
inmate during the implementation of the sentence (e.g., skills acquired in that 
period, personal behaviour, attitude towards the crime). 
– Report by the probation service containing an assessment of the remaining 
needs of social rehabilitation, the prospects of family, social and professional 
integration in the community and the conditions to which parole should be 
subject, considering also the need for victim protection; 
– Other elements that may be relevant for the decision, at the request of the 
inmate, the public prosecutor or the judge.16 
Before deciding, the court convenes the advisory council (conselho técnico17, 
an advisory body to the court responsible for the implementation of sentences, 
presided over by the judge and composed also by the public prosecutor, the 
prison governor and the officers responsible for the areas of rehabilitation, 
security, and social reintegration). Afterwards, a hearing of the inmate takes 
place. At the hearing, the public prosecutor may be present. The inmate may be 
accompanied by his/her attorney. Before the court’s decision, the public 
prosecutor issues an opinion. 

                                                
15 Article 61, §4, of the Penal Code. 
16 Article of the Code governing the implementation of prison sentences. 
17 Articles 142-143 of the Code governing the implementation of prison sentences. 
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The judge may suspend the decision, for a period not exceeding three months, 
to allow time for certain circumstances or conditions to be met, or to allow for 
the preparation of a social integration plan.18 
The judge's decision on whether or not to grant parole must be reasoned and is 
subject to appeal to the Court of Appeals. Both the inmate and the public 
prosecutor may appeal. 
If parole is not granted, the judge must review the case yearly.19 
 
Implementation20 
Parole may be subject to compliance with conditions, duties or probation (in the 
latter case, based on an individual social rehabilitation plan). 
The probation service is in charge of supervision. Other entities, such as the 
police, may cooperate in monitoring the compliance with the conditions and 
shall report to the court periodically or when a relevant circumstance occurs. 
If the parolee does not comply with the conditions imposed or does not 
correspond to the plan, parole is not automatically revoked. The court may 
either issue a warning, require guarantees of compliance with the obligations, 
impose new conditions or change the requirements of the plan. 
If the parolee violates the conditions seriously or repeatedly, the judge may 
revoke parole. Parole is also revoked if the convicted person commits a crime 
and is convicted, thus revealing that the purposes for which he/she was 
released could not be achieved. A hearing of the parolee takes place before the 
court’s decision. Revocation implies recall to prison to serve the remaining part 
of the sentence. The decision to revoke probation may be appealed. Both the 
sentenced person and the public prosecutor may appeal. 
 
 
Other forms of early release 
 
Anticipation of parole/ “adaptation to conditional release”21 
The Penal Code provides for the possibility of anticipating conditional release, 
up to one year before the date when parole may be granted. This so-called 
“adaptation to conditional release” is a period of home detention with electronic 
monitoring, for a period of up to one year before conditional release. 
  
Modification of the sentence for humanitarian reasons 
The “modification of the execution of the prison sentence”22 allows for inmates 
with a serious and irreversible disease, with a serious and permanent disability 
or of advanced age (70 years or older, provided that their state of physical or 
mental health or degree of autonomy is incompatible with living in a prison or 
affects their ability to understand the meaning of the sentence) to request the 

                                                
18 Article 178 of the Code governing the implementation of prison sentences. 
19 Article 180 of the Code governing the implementation of prison sentences. 
20 Article 64 of the Penal Code; Articles 183-187 of the Code governing the implementation of prison 
sentences. 
21 Article 62 of the Penal Code; Article 188 of the Code governing the implementation of prison sentences. 
22 Articles 118-122 of the Code governing the implementation of prison sentences. 



 16 

judge to serve the rest of the sentence at home or in a health or social facility, 
with or without electronic surveillance. 
The time spent in home confinement or residential accommodation counts as 
implementation of the sentence, including for the purpose of granting 
conditional release. 
 
Individual pardon 
There is also the possibility of individual pardon (indulto) by the President of the 
Republic. The power to grant pardons is provided by the Constitution.23 It is 
discretionary and is not subject to legal requirements. After the submission of 
the request, a case file containing relevant information (e.g. the trial court’s 
judgment, the criminal record), reports from the prison and probation services, 
as well as the opinions from the public prosecutor, the judge responsible for the 
implementation of the sentence and the Minister of Justice, is submitted to the 
President. Pardons are normally granted during the Christmas season.24 
 
Early enforcement of a deportation order 
Where the sentenced person has been imposed deportation (an ancillary 
penalty applicable to foreign nationals) in addition to the prison sentence, the 
judge responsible for the implementation of prison sentences shall order the 
enforcement of this penalty as soon as half (for sentences up to 5 years) or two-
thirds (for sentences of imprisonment longer than 5 years) of the prison 
sentence has been served. However, the judge may, following a reasoned 
opinion from the prison governor and after obtaining the consent of the 
sentenced person, order an early execution of deportation, as soon as one third 
(for sentences up to 5 years) or half (for sentences longer than 5 years) of the 
prison sentence has been served.  
The early execution of deportation thus results in an early release from prison. 
 
 
6 – Sanctions or measures applicable to vulnerable persons and minority 
groups 
 
General remarks 
 
The equality principle enshrined in the Portuguese Constitution states that “All 
citizens possess the same social dignity and are equal before the law” and 
explicitly forbids that anyone be “privileged, favoured, prejudiced, deprived of 
any right or exempted from any duty for reasons of ancestry, sex, race, 
language, territory of origin, religion, political or ideological beliefs, education, 
economic situation, social circumstances or sexual orientation” (Article 13). 
The Portuguese Government has included non-discrimination on the grounds of 
gender, gender identity, sexual orientation and race among its priorities, and it 

                                                
23 Article 134 (f) of the Constitution. 
24 Articles 223-228 of the Code governing the implementation of prison sentences. 
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has recently approved national action plans on these issues (see below for 
more details).  

It should also be noted that Portugal is among the countries that have ratified 
the most international human rights instruments.25 
 
 
Specific provisions regarding sentencing for particularly vulnerable 
groups  
 
It should be noted that “the personal conditions and the economic situation of 
the offender” are circumstances that shall be taken into account in the 
sentencing stage (article 71, § 2(d) of the Penal Code). 
However, in general, there are no specific provisions in law for specific 
categories of offenders. 
There is a preference for non-custodial sanctions in general, regardless of any 
category of offender. Article 70 of the Penal Code states that, if a custodial and 
a non-custodial sentence apply alternatively to the crime, the court shall give 
preference to the latter whenever it fulfils the purposes of punishment 
adequately and sufficiently. 
There are only specific provisions for young adults. As was already mentioned, 
In the case of an accused under the age of 18, a pre-sentence report or 
information from the probation services should always be included in the case 
file, unless the court dismisses it in view of the circumstances of the case and 
provided it is compatible with the best interests of the minor.26 In the case of 
sursis (suspended sentence), probation is mandatory for offenders under 21 
years of age at the time of the crime (whereas for other offenders it’s imposed 
by the judge on a case-by-case basis). Probation is based on a reintegration 
plan, carried out under the supervision and support of probation services for the 
duration of the suspension. There were also other specific measures under the 
1982 Law establishing the penal regime for young adults27 (between 16 and 21 
years of age), including a measure of “internment in a youth detention centre” 
(Jugendarrest), but these measures have no significant application in practice 
(the youth detention centres were never created; regarding the other measures, 
they became unnecessary as the Penal Code evolved to provide an increasing 
range of alternatives to imprisonment). 
When home detention was introduced as a form of punishment in 2007,28 it 
was applicable to prison sentences of up to 1 year; under certain individual 
circumstances, however (“when the offender's personal or family circumstances 
call for an avoidance of deprivation of liberty in a prison”), including pregnancy; 
age below 21; age over 65; serious illness or disability; having a child under 
their care; the existence of a family member under their exclusive care, it was 
applicable to sentences of up to 2 years. However, in a later amendment of the 

                                                
25 NUÑO GARCÍA, Pablo (2020), «Indice Internacional de Compromiso con el Sistema Multilateral de 
Derechos Humanos (ICDH)”, REDUR 18, pp. 77-103, https://doi.org/10.18172/redur.4752. 
26 Article 370 of the Criminal Procedure Code. 
27 Decree-Law No. 401/82 of 23 September. 
28 By the 2007 amendment of the Penal Code. Before 2007, it was only provided for as a pre-trial 
measure. 
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Penal Code (2017), with a view to expanding the possibilities of use of this form 
of implementation of deprivation of liberty, the provisions were changed to allow 
for home detention to be applicable in every case where a prison sentence of 
up to 2 years has been imposed. 
Concerning specific programmes developed by probation services as part of the 
implementation of non-custodial sanctions, see below, II. 3. 
 
 
Legal barriers to vulnerable persons or minority groups accessing non-
custodial sanctions 
Even if there are no legal barriers, difficulties may arise in practice. 
Circumstances like being a foreign national or being unemployed (or somehow 
not well integrated socially) might influence the court’s decision when 
considering “the need to prevent future crimes”. Also, for persons with no fixed 
abode/homeless, the home detention regime might not be applicable. 
Concerning practical challenges, see below, II. 3. 
 
Specific forms of early release for vulnerable groups and/or minorities 
 
There are specific provisions for the early release of older persons, persons 
with disabilities or terminally ill, persons with mental illness, and foreign 
nationals with a deportation order.  
As described above (I.5), inmates with a serious and irreversible disease, with a 
serious and permanent disability or of advanced age (70 years or older, 
provided that their state of physical or mental health or degree of autonomy is 
incompatible with living in a prison or affects their ability to understand the 
meaning of the sentence) may request the judge to serve the rest of the 
sentence at home or at a health or social facility, with or without electronic 
surveillance (“modification of the execution of the prison sentence”). 
Also, if the offender is diagnosed with a mental illness after the commission of 
the crime (and if this mental condition does not render him/her criminally 
dangerous), the execution of the prison sentence shall be suspended for as 
long as the mental condition subsists. The suspension shall include the 
imposition of injunctions necessary to prevent the danger of committing further 
crimes, as well as the duty to undergo appropriate out-patient treatment. The 
offender shall remain under the supervision of the probation service. The time of 
suspension shall be deducted from the time of imprisonment to be served and 
the length of the sentence originally imposed may not, under any 
circumstances, be exceeded (Article 106). 
As also described above (I.5), when a foreign national is imposed a 
deportation order in addition to the prison sentence, the enforcement of the 
order may be brought forward, resulting in early release from prison. 
 
 
While the legislation on the implementation of prison sentences provide 
specific rules for particularly vulnerable groups, no such specific rules are found 
regarding the enforcement of non-custodial sentences. 
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The Code governing the implementation of prison sentences, among the 
general principles that shall guide the implementation, enshrines a principle of 
non-discrimination (“implementation shall be impartial and shall not benefit, 
prejudice, deprive of any right or exempt from any duty any person, in particular 
on grounds of sex, race, language, place of origin, nationality, ethnic origin, 
religion, political or ideological beliefs, education, economic situation, social 
condition or sexual orientation”  – Article 3, §3). 
Article 4 provides for “special principles”, applicable to younger persons, older 
persons, women, and foreign nationals.  
Concerning younger persons (16-21 years old), the implementation of the 
sentence shall particularly seek social reintegration and foster a sense of 
responsibility through the development of specific activities and programmes in 
the areas of education, vocational guidance and training, acquisition of personal 
and social skills, and prevention and treatment of addictive behaviours (Article 
4, §1). 
As to older persons (65 years or older), the implementation shall respect their 
specific needs and their state of health and autonomy, namely by guaranteeing 
the necessary assistance in the activities of daily life, as well as by ensuring 
accommodation, security, activities and programmes that are especially suitable 
(Article 4, §2). 
Regarding women deprived of their liberty, the implementation shall take into 
consideration their specific needs, namely as regards health, hygiene, maternity 
and parental education (Article 4, §3). 
Finally, implementation of prison sentences applied to foreign nationals or 
persons belonging to ethnic or linguistic minorities shall, as far as possible, 
enable the expression of their cultural values, mitigate possible difficulties in 
social integration or in mastering the Portuguese language, namely by providing 
contacts with consular or diplomatic entities or immigrant support organisations, 
Portuguese language courses, translation of documents or the intervention of 
interpreters. 
There are also specific rules for prisoners who have small children (up to 3 
years old and, exceptionally, up to 5 years old) living in prison with them. 
It is also relevant to mention that visitation rights (including conjugal visits) do 
not discriminate against same-sex partners. 
 
 
Training, capacity-building and other measures aimed at tackling 
discrimination of vulnerable/minority groups 
 
The Portuguese Government has included non-discrimination on the grounds of 
gender, gender identity and sexual orientation in its priorities.  

In 2018, it approved the National Strategy for Equality and Non-
Discrimination,29 aligned with the 2030 Agenda and supported by three Action 
Plans that define strategic and specific goals regarding: non-discrimination on 

                                                
29 “Estratégia Nacional para a Igualdade e a Não Discriminação — Portugal + Igual”, Resolução do 
Conselho de Ministros n.º 61/2018, de 21 de maio, disponível em 
https://data.dre.pt/eli/resolconsmin/61/2018/05/21/p/dre/pt/html. 
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the grounds of sex and equality between women and men; preventing and 
combating all forms of violence against women, gender-based violence and 
domestic violence; and combating discrimination on the grounds of sexual 
orientation, gender identity and expression, and sexual characteristics. The 
Strategy assumes as instrumental the elimination of gender stereotypes as 
factors that are at the origin of direct and indirect discrimination on the grounds 
of gender  that prevent the substantive equality that should be guaranteed to 
women and men, reinforcing and perpetuating historical and structural models 
of discrimination. This Strategy aims to act consistently against homophobic, 
biphobic, transphobic, interphobic and gender stereotypes, which originate and 
perpetuate discrimination and inequalities, in order to produce lasting structural 
changes that allow the achievement of de facto equality. 

Among the measures envisaged in the Action Plans, relevant to the subject of 
this report, are: a pilot project on an intervention model for girls in juvenile 
justice detention centres (measure 1.6.1); training and capacity-building 
initiatives aimed at justice and security professionals on the fight against 
discrimination on the grounds of sexual orientation, gender identity and 
expression and sexual characteristics (measure 2.1.1). 

 

The Portuguese Government is also committed to combating racial 
discrimination.  
Very recently, in July 2021, it approved the National Plan to Combat Racism 
and Discrimination 2021-2025 - Portugal against racism,30 the first national 
plan in this matter. Even though the Plan does not specifically address 
alternative sanctions, it includes some relevant measures, such as training and 
capacity-building actions, namely an intensive programme on anti-
discrimination law aimed at criminal justice professionals (judges, prosecutors, 
lawyers, probation and prison staff) (measure 1.1).  The Plan also includes 
measures aiming at a more inclusive recruitment of staff and promoting a 
greater diversity of professionals from different areas of public administration, 
including judges and probation professionals, namely through the reinforcement 
of communication and dissemination strategies, the elaboration of guides and 
mechanisms to prevent bias, the training of management-level staff and the 
involvement of representative associations in recruitment procedures (measure 
1.2). 
There is also the goal of gathering more knowledge about the prison and 
juvenile justice systems, in what concerns the presence of discriminated groups 
(measure 7.4), by the means of a study on the characterization of the 
Portuguese prison population that sheds light on the needs and expectations of 
the ethnic groups that comprise it and that assesses the adequacy of the 
available responses in the prison system, in terms of rehabilitation and social 
integration. 
Finally, the Plan envisages the involvement and training of intercultural 
mediators and interpreters in prisons (measure 7.9). 

                                                
30 “Plano Nacional de Combate ao Racismo e à Discriminação 2021-2025 — Portugal contra o racismo”, 
Resolução do Conselho de Ministros n.º 101/2021, de 28 de julho, disponível em 
https://data.dre.pt/eli/resolconsmin/101/2021/07/28/p/dre. 
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II. 
  

NON-CUSTODIAL SANCTIONS/MEASURES IN PRACTICE 
 
 
 
1 – How non-custodial sanctions and measures work in practice 
 
 
Despite the prohibition of life imprisonment, the ultima ratio approach to 
imprisonment, and the wide range of alternative sentences available – and 
despite also the fact that Portugal stands amongst the safest countries in the 
world,31 with relatively low crime rates32 and low rates of prisoners serving 
sentences for offences involving violence33 –, the incarceration rate is relatively 
high34 and so is the average length of imprisonment, compared to other 
European countries35. Even though the prison system, when considered as a 
whole, is not overcrowded (the occupancy rate was 97.7%, at the end of 2019, 
and 87.1%, at the end of 2020, due to the release measures adopted to prevent 
the spread of coronavirus in prisons), many prisons remain overcrowded, as 
highlighted by the CPT in its last report.36 Also, due to old facilities and the 
chronic lack of sufficient human and financial resources,37 the conditions for an 
effective rehabilitation are not met. 
 
 
On the one hand, the relatively high incarceration rate and average length of 
imprisonment reveal both that the length of the sentences being served by 
convicted inmates are longer than the European median and that conditional 
release is not granted to many inmates – until 2019 more than 40% of the 
releases were due to the completion of the sentence (see Figure 15). 
                                                
31 Ranked 3rd on the Global Peace Index 2020 (a composite index measuring the peacefulness of 
countries made up of 22 quantitative and qualitative indicators; report produced by the Institute for 
Economics & Peace, available at  https://www.visionofhumanity.org/maps/#/ ). 
32 According to the latest OECD data, Portugal's homicide rate is 1.0, lower than the OECD average of 3.7 
(OECD Better Life Index, http://www.oecdbetterlifeindex.org/topics/safety/). See also UNODC Data on 
Homicide Rates (https://dataunodc.un.org/content/homicide-rate-option-2). 
33 According to SPACE I, in 2020, Portugal´s rate of prisoners serving sentences for offences involving 
violence (homicide, assault and battery, rape, other sexual offences, and robbery) is 27,2%, lower than the 
European average of 39% (AEBI, Marcelo F.; TIAGO, Mélanie M. SPACE I - 2020 - Council of Europe 
Annual Penal Statistics: Prison populations, Strasbourg: Council of Europe, 2021, p. 51-52; AEBI, Marcelo 
F.; TIAGO, Mélanie M. Prisons and Prisoners in Europe 2020: Key Findings of the Space I report, 
Strasbourg: Council of Europe, 2020, p. 8). 
34 124 per 100,000, as of 31.12.2019, and 109.3 per 100,000 as of 31.12.2020. Sources: Prison Service 
(prison population of 12,793, in 2019, and 11,253, in 2020) and National Statistics Institute (resident 
population in Portugal of 10,295,909, in 2019, and 10,298,252, in 2020); also, the CPT report on its visit to 
Portugal in December 2019, CPT/Inf (2020) 33, § 44.   
35 In 2019, Portugal´s average length of imprisonment was 30,2 months, the second highest in Europe, 
much higher than the European average (11 months) and the European median (8,5 months) (AEBI, 
Marcelo F.; TIAGO, Mélanie M., SPACE I, op. cit., p. 55-56). 
36 See the CPT report on its visit to Portugal in December 2019, CPT/Inf (2020) 33, § 44. 
37 See, e.g., the CPT report on its visit to Portugal in December 2019, CPT/Inf (2020) 33, §§ 56 ff. 
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On the other hand, the fact that in Portugal, the average length of imprisonment 
is the second highest in Europe, while the admissions rate is the second lowest, 
added to the circumstance that the length of the sentences imposed for those 
inmates who have been sentenced are mainly above 5 years, suggest that the 
ultima ratio approach to imprisonment is being complied with, considering that 
imprisonment mainly takes place in the case of long-term sentences that do not 
allow for replacement by non-custodial alternatives. Moreover, the 2019 data 
showing that only 8.8% of all convictions led to prison sentences reinforce the 
idea that in practice prison is in fact a penalty of last resort (Figure 4). 
 
In other words, data show that proportionally fewer people are imprisoned per 
year compared to other European countries, but most of those in prison have 
been sentenced to imprisonment of 5 years and over. As of 31 January 2020, 
for example, 54.9% of sentenced prisoners in Portugal were serving sentences 
of 5 years or over, while the European median was 32.9%; for those sentenced 
to 10 years and over, Portugal´s rate was 19.4% while the European median 
was 13%. The relatively low rates of inmates serving sentences of up to 5 years 
suggest that short-term (up to 1 year) and medium-term (1 to 5 years) 
sentences are mainly replaced by alternative sentences, which can also be 
observed from the data on non-custodial sentences (Figure 2). However, there 
is still a considerable number of prisoners serving sentences of 3 years or less 
(20.4%, in 2020) and from 3 to 5 years (19.8%, in 2020) who were not 
considered eligible by the courts to benefit from the alternative sentences (or 
whose alternative sentence was subsequently revoked).  
 

Figure 1. 

 
Source: AEBI, Marcelo F.; TIAGO, Melanie M. SPACE I - 2020 - Council of Europe Annual Penal Statistics: Prison 
populations. Strasbourg: Council of Europe, 2021, p. 56. 
 
 
In conclusion, the main reasons behind the relatively high incarceration rate and 
the high occupancy rates in some overcrowded prisons seem to be: the 
relatively high length of the prison sentences; the short-term and medium-term 
sentences that, for some reason, are not replaced by a non-custodial 
alternative; and the long-term sentences where the court does not grant 
conditional release (or grants it a later stage than allowed by law). While an in-
depth study of each of these issues would be important, it is possible to sustain 
that there is room for enhancing the application of non-custodial sentences and 
measures in Portugal. 



 23 

Statistics on the use of non-custodial sentences 
 
In practice, since 2007, non-custodial sentences and measures have become 
increasingly more widely used than custodial ones. However, statistics do not 
suggest that the rise in the application of alternative measures has resulted in a 
real decrease in the use of imprisonment, though it may have prevented the 
growth of the prison population.  
In the period 2007-2019, the number of non-custodial sentences and measures 
in execution on 31 December increased 148.3% (from 13,340 to 33,128), while 
the number of custodial sentences and measures in execution also increased 
10.4% (from 11,587 to 12,793), even though in the previous period 2002-2007 it 
had decreased 16.7% (from 13,918 to 11,587) (Figure 2).38 In 2020, the 
substantial decrease in the prison population came as a result of the 
extraordinary release measures adopted due to the coronavirus pandemic, 
while the decrease in non-custodial measures was mainly due to the partial 
suspension of courts’ activities and the decrease in crime caused by lockdown 
measures (see Part III). 
 

Figure 2. 

 
Source: DGRSP. Relatório Estatístico Anual - Assessoria Técnica à Tomada de Decisão Judicial (Relatórios e 
Audições) e Execução de Penas e Medidas nas áreas Penal e Tutelar Educativa. Lisboa: DGRSP, 2016-2020; DGRSP. 
Estatística mensal das penas e medidas com vigilância eletrónica. Lisboa: DGRSP, dezembro 2020; DGRSP. 
Estatísticas prisionais anuais. Lisboa: Ministério da Justiça, 2007-2020. 
 
 
 

Disaggregated data on sentences and measures with electronic monitoring 
show the impact of the legislative changes of 2017 (described above, I.2). Since 
2017, the number of these measures in execution on 31 December increased 
by 123.5%, from 1,088 to 2,432 (Figure 3). 
 

Figure 3. 

                                                
38 The data on custodial sentences and measures refer to the total number of persons subjected to these 
measures, on 31st. December, while the data on non-custodial sentences and measures refer to the total 
number of measures in execution on the same date, which means that the number of persons subjected to 
these measures may be lower, as the same person can be subjected to more then one measure. The 
numbers include pre-trial detention and other pre-trial measures. They also include security measures 
(measures imposed on those mentally insane at the time of the crime), because until 2016 it is not 
possible to disaggregate those data. Juveniles are not included. 
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Source: DGRSP. Estatística mensal das penas e medidas com vigilância eletrónica. Lisboa: DGRSP, dezembro 2020. 
 
 

In 2019, among 46,796 sentences imposed by the courts, 28,660 were fines 
(61.2%), 14,029 were other alternative sanctions (30%) and only 4,107 were 
prison sentences (8.8%). From those 14,029 (30%) alternative sentences, 
1,619 were suspended sentences (24.8%), 1,097 were community service 
(2.3%), 527 were home detention (1.1%) and 786 were other non-specified 
alternative sentences (1.7%) (Figure 4). 
 

Figure 4. 

 
Source: Direção-Geral da Política de Justiça. Panorama Justiça Penal (1ª instância) - 2019. 
 
 

The data available on prison and non-custodial sentences for the period 2016-
2020 indicate that the latter represented between 69.3% and 73.7% of all 
sentences in execution on 31 December (Figure 5). In absolute numbers, both 
decreased during this period: non-custodial sentences decreased 3.8% (from 
25,677 to 24,700) while prison sentences decreased 22.8% (from 11,396 to 
8,793) (Figure 6).39 
 

Figure 5. 

                                                
39 The total of non-custodial sentences in Figures 5, 6 and 7 includes conditional release (parole). 
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Source: DGRSP. Relatório Estatístico Anual - Assessoria Técnica à Tomada de Decisão Judicial (Relatórios e 
Audições) e Execução de Penas e Medidas nas áreas Penal e Tutelar Educativa. Lisboa: DGRSP, 2016-2020; DGRSP. 
Estatísticas prisionais anuais, Lisboa: Ministério da Justiça, 2016-2020. 

 
 

Figure 6. 

 
Source: Idem. 

 
 
Among those non-custodial sentences in execution on 31 December in the 
period 2016-2020, conditional release (parole) represented between 11.2% - 
13.1%. Among alternative sentences, the most used ones were suspended 
sentences (between 57.5% - 61.9%), followed by community service (16.5% - 
27.8%) and home detention (0.3% - 2.2%) (Figure 7). 
 

Figure 7. 



 26 

 
Source: Idem. 

 
 
In the last 5 years, community service has decreased not only proportionally, 
compared to other non-custodial sentences (Figure 7), but also in absolute 
numbers: in the period 2016-2020, it has decreased from 7,126 sentences in 
execution on 31 December to 4,081 (-42,7%).  
According to the data regarding the annual number of judicial requests for the 
execution of community service in the period 2015-2019, the decrease was 
particularly significant regarding work as a form of serving sentences of fine 
(Figure 8).   
 

Figure 8. 

 
Source: DGRSP. Relatório Estatístico Anual - Assessoria Técnica à Tomada de Decisão Judicial (Relatórios e 
Audições) e Execução de Penas e Medidas nas áreas Penal e Tutelar Educativa - 2019. Lisboa: DGRSP, 2021. 

 
 

Alternative sentences by age, gender, nationality and offence40 
 
Gender 
In 2020, 10.3% of all probationers serving sentence on 31 January were women 
and 89.7% were men. While during the whole period 2011-2020 the percentage 
of women serving alternative sentences was lower than the percentage of men, 
the number of women among probationers is proportionally higher than women 
in prison (Figure 9). 

                                                
40 In the annual national statistics provided by the probation service (www.dgrsp.justica.gov.pt), the 
disaggregated data by gender, nationality and type of offence are segregated between sentences with 
electronic monitoring and community sentences; moreover, some of them refer to the individuals subject to 
judicial requests throughout the year, while others refer to the total of individuals who served alternative 
sentences during the year, which makes the comparative analysis very difficult. For that reason, these 
data were collected from SPACE II - Council of Europe Annual Penal Statistics.  
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The same pattern is seen in almost every country in Europe, being suggested in 
SPACE II that this discrepancy could be explained by the fact that probation is 
used for less serious offences and women are in general underrepresented 
among offenders convicted for serious offences (namely violent offences), or by 
the fact that women remain the primary caregivers of minor children receiving 
differential treatment for that reason.41 However, the available data does not 
allow absolute conclusions. 
 

Figure 9. 

 
Source: AEBI, Marcelo F.; HASHIMOTO, Yuji Z. Space II - Council of Europe Annual Penal Statistics: Persons under the 
supervision of Probation Agencies. Strasbourg: Council of Europe, 2018-2020; AEBI, Marcelo F.; CHOPIN, Julien. SPACE 
II - Council of Europe Annual Penal Statistics: Persons Serving Non-Custodial Sanctions and Measures. Strasbourg: 
Council of Europe, 2013-2016; AEBI, Marcelo F.; MARGUET, Yann. SPACE II - Council of Europe Annual Penal Statistics: 
Persons Serving Non-Custodial Sanctions and Measures. Strasbourg: Council of Europe, 2011-2012.  
 
 

Age  
Among 21.987 offenders for whom a judicial request for the implementation of 
community sentences were issued over the year 2020, most were aged 22-50 
years (64.9%), 14.1% were aged 16-21 years, 13.4% were aged 51-60 years 
and 5.4% were aged 60 or over. 
 

Figure 10. 

 
                                                
41 AEBI, Marcelo F.; HASHIMOTO, Yuji Z.; TIAGO, Mélanie M. Probation and prison in Europe, 2020: Key 
findings of the Space reports. Strasbourg: Council of Europe, 2021, p. 10. 
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Source: DGRSP. Assessoria técnica à tomada de decisão: Penas e medidas não privativas de liberdade e de execução 
na comunidade - Áreas Penal e tutelar educativa - 2020. Lisboa: DGRSP, 2021. 
 

Foreign nationals 

Unlike the female population, the percentage of foreign nationals is higher 
among inmates than among probationers, which suggests that there might be 
barriers to foreigners in accessing non-custodial sanctions, namely by the lack 
of valid documents, irregular immigration status, difficulty in obtaining relevant 
information for the pre-sentencing report, etc.  
On 31 January 2020, foreigners among prisoners (15.4%) were proportionally 
twice as many as the foreign population among probationers (6.7%), which has 
been the case for the last 10 years (Figure 11). 
 

Figure 11. 

 
Source: idem 
 
 
Ethnic minorities 
 
In Portugal there is no collection of data related to race or ethnicity.  
 
Offences 
Among probationers serving non-custodial sentences on 31 January 2020, most 
of them had been sentenced for offences against persons (32.3%), followed by 
road traffic offences (18.7%), offences against property (17.5%) and drug 
offences (14.0%) (Figure 12). 
The statistics for the years 2018 and 2019 are similar, but in those years 
offences against property were more common than road traffic offences (Figure 
13).  
 

Figure 12. 
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Source: AEBI, Marcelo F.; HASHIMOTO, Yuji Z. Space II - Council of Europe Annual Penal Statistics: Persons under the 
supervision of Provation Agencies: Strasbourg: Council of Europe, 2020. 
 
 

Figure 13. 

 
Source: AEBI, Marcelo F.; HASHIMOTO, Yuji Z. Space II - Council of Europe Annual Penal Statistics: Persons under the 
supervision of Probation Agencies: Strasbourg: Council of Europe, 2018-2020. 

 
 
In 2020, among all the judicial requests for the execution of non-custodial 
sentences received by the probation services (25,860)42, the 10 most common 
crimes, that represented 67.34% of all offences, were: domestic violence 
(15.56%), driving a vehicle under the effect of alcohol (13.43%), driving without 
a license (11.73%), drug trafficking (7.76%), assault/battery (4.25%), theft 
(4.03%), possession of or trafficking prohibited weapons (2.92%), threat and 
coercion (2.91%), disobedience (2.50%) and robbery (2.25%).43 
 
 
Compliance 
The statistics from SPACE II for the period 2010-2019 show that in most cases 
non-custodial sentences are completed and considered as duly accomplished.  

                                                
42 This data does not include sentences with electronic monitoring. 
43 DGRSP. Relatório Estatístico Anual - Assessoria Técnica à Tomada de Decisão Judicial (Relatórios e 
Audições) e Execução de Penas e Medidas nas áreas Penal e Tutelar Educativa - 2020. Lisboa: DGRSP, 
2021, p. 16. 
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In 2019, for example, 87.1% of the terminations of probation were due to the 
completion of the sentence, while 4.5% were revoked due to breaches of the 
conditions imposed. That was the highest rate of revocation in Portugal since 
2010 (Figure 14). 
According to the prison and probation service, around 7% of all sentences and 
measures in the community are revoked.44 
 

Figure 14. 

 
Source: AEBI, Marcelo F.; HASHIMOTO, Yuji Z. Space II - Council of Europe Annual Penal Statistics: Persons under the 
supervision of Provation Agencies: Strasbourg: Council of Europe, 2018-2020; AEBI, Marcelo F.; CHOPIN, Julien. SPACE 
II - Council of Europe Annual Penal Statistics: Persons Serving Non-Custodial Sanctions and Measures. Strasbourg: 
Council of Europe, 2013-2016; AEBI, Marcelo F.; MARGUET, Yann. SPACE II - Council of Europe Annual Penal Statistics: 
Persons Serving Non-Custodial Sanctions and Measures. Strasbourg: Council of Europe, 2011-2012.  

 
 
Release from prison 
In the period 2003-2017, most of convicted prisoners were released after full 
completion of the prison sentence. From 2018, conditional release became the 
main cause of releases among convicted inmates - even though more than 40% 
of releases were still due to the full completion of the sentence. In 2020, 
exceptionally, 37.7% of all releases were due to the extraordinary release 
mechanisms in the context of the pandemic (Figure 15). 
 

Figure 15. 

                                                
44 DGRSP, reply to questionnaire, 30 July 2021. 
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Source: DGRSP. Estatísticas prisionais anuais, Lisboa: Ministério da Justiça, 2000-2020. 
 
 
In 2020, among those serving a sentence of imprisonment, 1,585 were released 
on parole (35.5%) while 860 on reaching the term of the sentence (19.2%). 
Among those released on parole, 292 had served 1/2 of their sentence (18.4%), 
905 had served 2/3 (57%) and 300 had served 5/6 (18.9%). For the last 5 
years, the proportions have been similar, with most parolees leaving prison after 
completing 2/3 of their sentence (Figure 16).45  
During 2020, 1,624 conditional releases were implemented and 82 were 
revoked (4.9%).46 
 

Figure 16. 
 

 
Source: DGRSP, reply to questionnaire, 30 July 2021. 
 
 
2 – Supervision of the implementation of non-custodial sanctions/ 
measures  
 
As mentioned above (I.4), in Portugal there is a specialized judge for the 
implementation of sentences since 1944. However, its competence is limited to 
the implementation of custodial sentences and measures. For non-custodial 
sentences, however, it’s the sentencing court that is responsible for decisions 
concerning their implementation.  

                                                
45 DGRSP, reply to questionnaire, 30 July 2021. 
46 DGRSP, reply to questionnaire, 30 July 2021. 
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The probation service is the administrative body in charge of implementing non-
custodial sentences. It was created in 1982 as an institute autonomous from the 
prison administration but was recently merged with the latter. 
 
The Probation Service 
In 1919, the General Administration and Inspection of Prison Services was 
created within the Ministry of Justice, later converted into the Directorate-
General of Prison Services.47 It was charged with the responsibility of pursuing 
the purposes of the implementation of prison sentences, including the 
rehabilitation of prisoners, following the correctionalist orientation adopted by 
the 1936 penitentiary law.  
Later, following the 1979 penitentiary reform, which maintains and reinforces 
the rehabilitative purpose of imprisonment, the Institute for Social Reintegration 
(Instituto de Reinserção Social) was created,48 as an entity, autonomous from 
the Prison Administration, specifically dedicated to promoting the social 
reintegration of offenders, with the competence to “develop prison and post-
prison social service, as well as to implement the existing non-custodial 
sentences and measures, or those that may be enshrined in law”. 
The Directorate-General of Prison Services and the Directorate-General of 
Social Reintegration were recently merged into a single body, the Directorate-
General of Reintegration and Prison Services (DGRSP).49 
Its competencies include: to provide for the implementation of the sentencing 
courts imposing non-custodial sentences and measures; to provide technical 
support to the courts (e.g. through social reports); to develop rehabilitation 
programmes according to the criminological needs and psychological profiles of 
offenders; to prepare, implement and evaluate individual social reintegration 
plans; to promote the participation of civil society in the administration of 
criminal justice, through cooperation with other public or private institutions.50 
 
Organizational structure and staff 
As to its organizational structure, DGRSP is a hierarchical body, headed by a 
Director-General and three Deputy Directors-General. Typically one of the three 
is responsible for the Probation area. 
The probation services also have regional delegations (three: North; Center; 
South and Islands), each encompassing social reintegration teams.51 There are 
currently 48 social reintegration teams nationwide. There are also 12 electronic 
monitoring teams. 
 
In 2020, there were a total of 715 staff members in the regional delegations of 
the probation services, of which 459 were senior probation officers (“técnicos 
superiores de reinserção social”) integrating the probation teams52 that are 
                                                
47 Article 5, Decree-Law No. 22708, of 20 June 1933. 
48 Decree-Law No. 319/82, of 11 August 1982. 
49 Decree-Law No. 215/2012, of 28 September 2012. 
50 Article 3, Decree-Law No. 215/2012. 
51 Article 15, Decree-Law No. 215/2012. 
52 DGRSP, Mapa de Pessoal/2020 - Síntese, available at www.dgrs.justica.gov.pt [last accessed 30-8-
2021]. 
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mainly responsible for the intervention in the two areas (penal and juvenile 
justice) and in the two types of activities (reports for the courts and court 
hearings, and supervision of the implementation of non-custodial sentences and 
measures). In the North region and in Lisbon there are specialized teams, in the 
penal area (10), juvenile justice (3), support to the Courts of execution of 
sentences (4), implementation of sentences and measures (2), decision-making 
advisory activities (2) and community service (1).  
In the period 2014-2021, the number of officers of probation teams increased 
27.6%, from 359 to 458 (Figure 17). 
 

Figure 17. 

 
Source: DGRSP. Estatística da atividade de assessoria técnica à tomada de decisão (relatórios e audições) e penas e 
medidas de execução na comunidade nas áreas penal e tutelar educativa - maio 2021. Lisboa: DGRSP, junho 2021. 

 
 
There is disaggregated data (by gender and age) for the DGRSP personnel, but 
not concerning specifically probation officers of the social reintegration teams.  
In 2020, among all DGRSP employees (6,620), 34.8% were women (2,305). 
The prevalence of men is especially due to the high number of men among 
prison guards (86,2%), which in turn is explained by the prevalence of male 
prisons. If we exclude prison guards from these statistics, the number of women 
among prison and probation staff rises to 70%. Concerning age, 2.5% of 
DGRSP professionals were aged 25-29 (166), 13.4% were aged 30-39 (889), 
72.5% were aged 40-59 (4,801) and 11.5% were aged 60-69 (764)  (Figure 18). 
Among 1,070 senior officers, 78.8% are women, 0.6% are aged 25-29, 7.4% 
are aged 30-39, 31.7% are aged 40-49, 40.5% are aged 50-59 and 19.8% are 
aged 60-69. Although the majority of probation officers are senior officers 
(mentioned in Figure 16 as "técnico superior", which means that they hold a 
university degree, as opposed to the “técnico profissional de reinserção social”), 
that category also includes other officers, such as those working in prisons, in 
the administrative services, etc. 

 
Figure 18. 



 34 

 
Source: DGRSP, reply to questionnaire, 30 July 2021. 
 
 
Recruitment, training and professional status 
 
Probation officers are civil servants, bound by the same general statute (rights 
and duties) of all civil servants and by the constitutional principles that bind the 
activity of the Public Administration. Apart from the ethical and deontological 
rules that bind all civil servants, there is also a specific Code of Conduct and 
Ethics for the DGRSP. 
Public jobs provide a stable position, as contracts are for an indefinite period 
(tending to be for life). Officers typically work full-time and under exclusivity. In 
the case of electronic monitoring teams, which work 24/7/365, officers normally 
work in shifts. 
Recruitment procedures are also bound by the rules that apply generally to the 
recruitment for the public service. The positions must be publicly advertised and 
the procedure is governed by principles of strict legality, equality, publicity and 
transparency. There is a policy of equal opportunities for men and women in 
accessing public jobs. There is also a system of reserving a quota for persons 
with disabilities.  
Beside the general requirements, common to all positions in the Public Service, 
requirements to become a probation officer include a university degree in Social 
Sciences and Humanities, preferably in Applied Social Research, Social Policy, 
Psychology, Social Work, Sociology, Criminology or Law. For positions that do 
not require a college degree (“técnicos profissionais de reinserção social”, who 
may work in electronic monitoring teams or in centers for juveniles, under the 
supervision of senior officers), only a professional certificate or the mandatory 
12 years of schooling are required, but the DGRSP must provide initial training. 
As already mentioned above (I.6), the National Plan to Combat Racism and 
Discrimination 2021-2025 includes measures aiming at a recruitment of staff 
that is more inclusive and at promoting a greater diversity of professionals from 
different areas of public administration, including judges, prosecutors and 
probation professionals, namely through the reinforcement of communication 
and dissemination strategies, the elaboration of guides and mechanisms to 
prevent bias, the training of management-level staff and the involvement of 
representative associations in recruitment procedures (measure 1.2). 
Applicants are selected on the basis of a written exam, followed by an interview. 
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Regarding professional training, the Training Division of the DGRSP prepares 
an Annual Training Programme, to meet the needs of specialization and 
permanent update of staff. 
There is a mandatory initial training, given the specialized function they will 
exercise and considering the diversity of areas of their academic qualifications 
(law, psychology, social service, etc.). Generally an initial training of 67.5 hours 
is given over a period of about 15 days. Initial training is also provided for the 
“técnicos profissionais de reinserção social” who join the electronic monitoring 
teams. 
As for continuing training, the staff has the opportunity to contribute to the 
content of the annual training plan. Several training courses are provided 
annually to the staff, in various fields (law and criminology, legal regime of 
implementation of sentences and measures, rehabilitation, social reintegration, 
health, case management model, training for those who will be implementers of 
specific programmes for offenders, etc.). There are partnerships with external 
trainers. Before, training used to focus more on procedures, but lately it focuses 
more on the officers' professional skills and in the relationship between officer-
offender.53 
According to the DGRSP's Annual Report of 2019, in that year 277 actions were 
planned and 206 were carried out, estimating the total number of beneficiary 
professionals at 3,146 and the total number of training hours at 78,297. 
The DGRSP's objectives for 2020 included: "To enhance the use of distance 
learning as an alternative to the classic training model, exploring its potential in 
an organization with great geographical dispersion and promoting motivation for 
continuous and on-the-job training". 
 
Average caseloads 
The probation officers are mainly responsible for providing information to courts 
in order to assist them in sentencing decisions, through reports and hearings, 
and for the implementation and supervision of non-custodial sentences and 
measures.  
In the last 5 years (2016-2020), there was an annual average of 64,153 
sentences and measures implemented throughout the year and 56,958 judicial 
requests for reports and hearings54 (Figures 19 and 20). 
Currently, at the national level, there is a ratio of about 70 sentences/measures 
per officer.55 However, this ratio may vary considerably according to the size of 
the Social Reintegration Teams and the possible specialization of some of 
them. In some cases, there are officers responsible for 140 
sentences/measures. 
 

Figure 19. 

                                                
53 Interview with members of the Probation Service (DGRSP), 24 August 2021. 
54 These data include electronic monitoring. 
55 DGRSP, reply to questionnaire, 30 July 2021. 
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Source: DGRSP. Relatório Estatístico Anual - Assessoria Técnica à Tomada de Decisão Judicial (Relatórios e 
Audições) e Execução de Penas e Medidas nas áreas Penal e Tutelar Educativa. Lisboa: DGRSP, 2016-2020; DGRSP. 
Estatística mensal das penas e medidas com vigilância eletrónica. Lisboa: DGRSP, dezembro 2020. 
 
 

Figure 20. 

 
Source: idem 
 
 

Regarding the court requests for reports and hearings, in the period 2015-2020, 
most of the requests were in the post-sentence phase (between 59.8% - 
64.9%). Of the percentage of requests in the pre-sentence phase, between 
25.8% - 29.7% were requests for pre-sentence reports to assist the court in 
sentencing, which represented 14,842 requests in 2020 and 17,075 in 2019 
(Figures 21 and 22). 
Given that a total of 46,496 sentences were imposed by the judiciary in 2019 
(Figure 4), it is clear that sentencing is not always based on a pre-sentence 
report. 
 

Figure 21. 
 



 37 

 
Source: idem 

 
 

Figure 22. 

 
Source: idem 
 
 

In practice, whether or not to request a pre-sentence report depends on the 
judge. According to the perception of the probation service, there are judges 
who systematically ask for reports, possibly in order to avoid possible 
allegations that the individual and social situation of the offender was not 
sufficiently assessed; on the other hand, there are magistrates who weigh the 
resources involved in the preparation of a report and do not ask for it when they 
believe that the case file already contains enough information. In the view of 
some members of the Probation Service, the system would be more efficient if 
reports were requested after the decision on the offender’s guilt; however, this 
would imply a system of césure, where the hearing would have to be interrupted 
and then reopened for the sentencing phase. The Service also reports the 
difficulty of preparing social reports in summary proceedings, where the 
deadline is very short. It would also be considered useful, in certain cases, for 
the court to indicate more precisely the factors it needs to be assessed in the 
social report.56  

                                                
56 Interview with members of the Probation Service, 24-8-2021. 
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Social reports are prepared according to models approved centrally by the 
DGRSP. The models follow a criminological perspective. They try to focus more 
on the present and future than on the past, on the factors/needs that can be 
worked on. Whenever the penal “frame” applicable in the case admits 
replacement by an alternative sanction, the Probation Service indicates whether 
the conditions to implement such sanctions are met, and which factors are to be 
intervened in. 
 
Approach 
 
The Social Reintegration Teams are entrusted with ensuring the 
monitoring/supervision of the implementation of non-custodial sentences, as 
well as parole.  
The supervision takes into account the conditions imposed by the court. Also, 
when the sentence implies probation, the teams are responsible for carrying out 
a specialized assessment of the offenders, in order to identify their intervention 
needs, with a view to preventing the commission of further crimes. Based on 
this assessment, a Social Reintegration Plan is drawn up, which establishes the 
actions the offender must fulfil in order to overcome his/her needs, as well as 
the probation services’ support and monitoring actions.  
The assessment, planning and implementation procedures are based on 
guiding instruments which ensure the technical intervention’s substantiation and 
standardization.  
The intervention is carried out in a case management logic, integrating 
supervision (for the purposes of providing information to the court) and support 
to the social reintegration process. 
Regarding the supervision/monitoring dimension, the teams’ activities 
include: interviews with the offenders; contact with family members and/or other 
significant elements; visits to the offenders’ home, workplace or other relevant 
places; liaising with public and/or private entities (e.g. health services, 
employers, etc.). The teams provide the sentencing court with the necessary 
assistance during the execution of the sentences/measures, by the means of 
periodic reports that inform about the compliance with the conditions imposed 
and/or the Social Reintegration Plan and about the offender’s commitment, 
adherence and proactivity, assessing the progress of the implementation of the 
measure. 
Concerning the support and counselling dimension, the probation officer 
works directly with the offender in individual sessions, establishing assertive, 
empathic and trusting relationships and motivating him/her to comply with the 
activities; and refers the offender to the appropriate entities according to his/her 
problems and needs, namely in the areas of health, social security, 
employment, social support, housing, addictive behaviours, among others. If so 
determined in the judicial decision or the rehabilitation plan, there may be the 
application of specific rehabilitation programmes (there are currently 
programmes for driving offences and domestic violence, available for persons 
serving sentences in the community). The teams seek to promote the 
responsibility of the offenders and their active participation in the social 
reintegration process.  
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Home detention is the community sentence where the need for emotional 
stabilization of the individual is especially important – thus the importance of the 
intervention of psychologists to detect moments of crisis in which people may 
end up leaving the house and breaching the conditions of the sentence. The 
probation teams are in charge of the case assessment (people with mental 
health and substance abuse problems are reported to show more difficulties 
and pose more challenges in the implementation of this sentence)57 and then 
the electronic monitoring teams are responsible for supervising the 
implementation of the sentence.   
The electronic monitoring teams (responsible for the implementation of 
sentences or measures which involve electronic monitoring) operate 
permanently, 24 hours a day, 365 days a year, covering the entire national 
territory and ensuring all the procedures involved in the implementation of 
sentences and measures with electronic monitoring. Their work also follows an 
integrated approach, covering simultaneously the tasks of a rigorous control 
and an individualized intervention oriented to the individual needs of the 
supervised person. 
According to an NGO interviewed for this report, which focuses on combatting 
racism and which has an agreement with the Probation Service to provide work 
to persons sentenced to community service (mostly persons of African descent 
and Roma), the Probation Service shows consideration for the individuals’ 
needs, for example trying to find places where community work can be 
performed outside regular working hours, in order to allow them to conciliate it 
with work for their subsistence during the rest of the day.  
It is also worth mentioning that both prison and probation services have been 
developing structured programmes, targeted at specific criminogenic needs of 
offenders. For non-custodial sentences, there are currently programmes 
available for driving offences and for domestic violence. Two pilot programmes 
are being developed, one for those sentenced for arson and the other for sex 
offences against children or teenagers. These programmes can be attended by 
persons serving suspended sentences or home detention. According to DGRSP 
data, as of June 2021, 14% of persons serving home detention were attending 
some form of addiction treatment and 7% were attending training to obtain their 
driver's license. In addition to these specific activities, 66% of those serving 
home detention were working.  
When the attendance of a programme is imposed by the court, it is important 
that the probation services assess the case in order to ensure that the 
programme is adjusted to the needs of the case. 
 
Participation of the community 
The organic law of the Prison and Probation service includes in its mission “to 
design, implement or participate in crime prevention programmes and actions 
and to contribute to a greater involvement of the community in the 
administration of juvenile and criminal justice, through cooperation with other 
public or private institutions or individuals pursuing goals of crime prevention 
and social reintegration”.58  

                                                
57 Interview with DGRSP, 24 August 2021. 
58 Article 3 o), Decree-Law 215/2012, of 28 September. 
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In fact, it is not meant that the Prison and Probation Service provides by itself all 
the needs related to the offenders’ social reintegration. Rather, the logic is that 
of a shared intervention with entities that, within the scope of their respective 
attributions, pursue similar and/or complementary goals, namely in what 
concerns employment, housing, or health.  
Regarding the participation of volunteers, it should be mentioned that DGRSP is 
part of the European partnership of the Project "CoPPer - Cooperation to 
Promote volunteer participation and community awareness in the rehabilitation 
of offenders under the supervision of the probation service", (Erasmus+ 
programmme, KA2 - Action type: KA220-ADU), which is pending evaluation. 
This project aims at enhancing the participation of volunteers (which is already 
well-developed in the prison system) in the implementation of alternative 
sanctions and measures.59 
 
 
3 - Effectiveness of non-custodial sanctions in achieving the purposes of 
punishment and reducing the use of imprisonment 
 
The statistics show that in most cases non-custodial sentences are completed 
and considered as duly accomplished. The information from the probation 
service is that around 7% of sentences and measures in the community are 
revoked60, while the SPACE II report indicates revocations around 2% and 5% 
(Figure 13). 
Regarding the effectiveness of alternative sentences or prison sentences in the 
reintegration of the offender or in preventing recidivism, there is no data 
available. There is no practice of recidivism studies in Portugal. 
Currently, the prison and probation service is conducting a follow-up study of a 
sample of 947 former prisoners who were granted parole and anticipation of 
parole between 1 January and 26 August 2015. The data obtained in 2020 
revealed that 26.7% of individuals received at least one new conviction between 
the period when parole was granted and 31 December 2019. According to the 
DGRSP, some studies show a tendency for the first convictions to appear in the 
first two years after release, while the ones that appear in a later period are 
more residual and associated with crimes that are more difficult to detect (e.g., 
sexual crimes). The preliminary analysis of some characteristics of those 
conditionally released who have new convictions during the follow-up study 
shows that they are younger, are mainly males and have more previous 
sentences/measures than those who have not re-offended. The nationality, 
education and the types of crime for which individuals had been convicted do 
not seem to be related to the occurrence of new convictions after parole was 
granted.61   
Despite the lack of data on the effectiveness of alternative sentences, 
community service has been referred to as a sentence with positive results, due 
to its restorative and re-socializing potential, a perception generally shared by 

                                                
59 Information provided by the DGRSP, reply to questionnaire, 30 July 2021. 
60 DGRSP, reply to questionnaire, 30 July 2021. 
61 DGRSP, reply to questionnaire, 30 July 2021. 
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the judiciary, the organizations that provide work and the offenders.62 An NGO 
working with the homeless, who also receives persons serving community work, 
reported that it sometimes happens that persons who, after serving their 
community work sentence, choose to become a volunteer at the organization. 
In this context, it is also worth mentioning that both at the Ombudsperson’s 
office (who also acts as National Preventive Mechanism) and the Inspectorate-
General of Justice Services (body at the Ministry of Justice responsible for the 
inspection and supervision of services within the Ministry of Justice), although 
there are many records of complaints from inmates and their families, there are 
almost no complaints regarding the execution of non-custodial sentences.63  
 
- Is there data available to assess whether the application of alternative 
sentences results in a real decrease in the use of imprisonment (rather than 
causing a net-widening phenomenon)? 
 
In recent years, the increase of the use of non-custodial sentences was mainly 
due to an increase of requests regarding specific forms of criminality (such as 
domestic violence and road traffic offences) and hasn´t resulted in a real 
decrease in the use of imprisonment (II.1, Figure 2), but it has been suggested 
that it may have prevented the growth of prison population.64 
 
It should also be noted that there is no practice of applying satisfaction 
questionnaires to persons serving penal sanctions. Naturally, any complaint 
presented by someone serving a sentence is treated in accordance to the law. 
However, because we are dealing with coercive measures, there is no practice 
of measuring satisfaction. Satisfaction surveys regarding the probation services 
are only carried out with the courts. 
 
 
Vulnerable persons 
 
As regards specific needs or challenges posed by persons in situations of 
special vulnerability (e.g. women, young adults, older persons, persons with 
disabilities, foreign nationals, ethnic minorities, homeless persons, LGBTIQ+, 
others) when serving community sentences, and specific adaptations or 
programmes for those groups, the approach of the probation service is more 
oriented towards a consideration of the individual needs of each offender 
rather than towards "categories" such as those mentioned.65 Where specific 
guidelines exist, they normally refer to certain types of crimes or criminogenic 
needs rather than to these kinds of categories.  

                                                
62 DGRSP, reply to questionnaire, 30 July 2021. 
63 Interview with the IGSJ, 2-9-2021, interview with the Ombudsperson, 7-10-2021. 
64 DGRSP, reply to questionnaire, 30 July 2021. 
65 We can say that, to a certain extent, this perspective is in line with the legal framework - see above, I. 
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In their view66, the majority of persons serving penal sanctions or measures are 
already a population suffering from vulnerabilities, which however are mainly of 
socio-economic nature.  
The social reports prepared for the courts, including pre-sentence reports, 
always assess and address the needs of the individual, namely those resulting 
from the mentioned vulnerabilities. 
The ethical principles that bind the activity of probation officers (according to 
which they must be guided by the principles of impartiality, bearing in mind that 
all people subject to intervention by the justice system and their relatives are 
equal before the law, enjoying the right to an impartial treatment, without 
favouritism or prejudice, which may translate or lead to discrimination of any 
nature, namely on grounds of sex, race, language, territory of origin, nationality, 
ethnic origin, religion, political or ideological convictions, education, economic 
situation, social condition or sexual orientation) seem to be somehow perceived 
by the professionals as an obstacle to a differentiated treatment on the basis of 
the mentioned categories.67 
Accordingly, they look at the individual’s personal characteristics and 
circumstances, in their relationship to the crime committed. The work of the 
probation services only addresses directly the needs of the individual that relate 
to the criminal behaviour; as for other factors of social exclusion or vulnerability, 
they don't have specific programmes, but rather refer to existing resources in 
other sectors of the State or of the community. 
However, we were able to compile some information on the challenges posed 
or adaptations provided by the criminal justice system as regards offenders with 
special needs: 
 
 
Young adults 
Young offenders aged between 16 and 21 are subject to an in-depth risk/needs 
assessment process, in order to identify at the earliest possible stage situations 
that could lead to a possible escalation in criminal behaviour and to ensure 
proportionality between the intensity of the intervention of the justice system 
and the risk/needs of the young persons.68 
Studies carried out by the Probation Service pointed to the need to create a 
specific response aimed at the young population, which has specific 
intervention needs and a criminal pattern characterized by crimes of theft, 
insults, resistance and coercion of officials and disobedience. Under these 
circumstances, the probation service developed a social reintegration response 
(called “ser.pro”) aimed at the motivation of the defendants to change attitudes 
and beliefs associated with the above mentioned offences and on the promotion 
of problem-solving skills, aiming at the adoption of alternative pro-social 
behaviour and, consequently, the prevention of recidivism.69 This programme is 
applied to offenders aged 16 to 25 under a diversion measure (“suspensão 
provisória do processo”), because it targets primary offenders and lesser crimes 
                                                
66 Interviews with members of the Probation Service (DGRSP), 27 July 2021, 24 August 2021. 
67 Interview with members of the Probation Service (DGRSP), 27 July 2021, and reply to questionnaire, 30 
July 2021. 
68 DGRSP, reply to questionnaire, 30 July 2021. 
69 DGRSP, Relatório de Atividades e Autoavaliação - Atividades 2019, 2021, p. 194. 
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(cases that often do not proceed to trial or do not receive prison or suspended 
sentences), but there is the possibility of it being extended to the stage of 
implementation of sentences (for example as an injunction provided for in the 
social reintegration plan of a suspended sentence applied to young offenders). 
The project began in 2017 and its evaluation has shown success in terms of 
non-repetition of crimes.  
 
 
Older persons 
Regarding older persons, situations of less autonomy, involving the need for 
integration in residential units for the elderly, are the most challenging, because 
there are few places available in those facilities.70 
Regarding older persons serving home detention, we found records of requests 
for a court’s permission to take walks in the neighbourhood in order to maintain 
their physical mobility.71 

 

Persons with disabilities 
Disability does not always have an impact on the intervention with offenders; it 
should be assessed on a case by case basis if relevant limitations arise. For 
example, if the offender is deaf-mute and this creates communication barriers, 
an association for the deaf-mute may be able to provide support. The same 
applies to other forms of disability.  
Depending on the degree of disability, there might be barriers to communication 
and understanding, which may jeopardise individual or group work aimed at 
behavioural change. 
Occupational options are more scarce for this population.72 
Also, for persons entitled to disability pensions, the fact that being a pensioner 
is not compatible with work may result both in precarious economic situations 
(as those pensions are low) and in disruption of routines, both undesirable from 
the point of view of preventing reoffending.73 
As for persons with mental health problems, this group was pointed out by both 
the probation service and the courts for the implementation of sentences as 
particularly vulnerable and as one of the most challenging groups when 
implementing a community sanction or measure.74 

Persons with mental health problems require a specialized approach, so for 
them, the probation service tries to ensure care by the local psychiatric 
services, but sometimes there are difficulties in obtaining it. The same can be 

                                                
70 DGRSP, reply to questionnaire, 30 July 2021. 
71 Information collected at the Lisbon Court on Implementation of Sentences, 26 July 2021.  
72 DGRSP, reply to questionnaire, 30 July 2021. 
73 DGRSP, reply to questionnaire, 30 July 2021. 
74 Interview with members of the Probation Service (DGRSP), 27 July 2021 (mentioning difficulties in the 
intervention with people with mental health problems, being the main concern to ensure that the person 
benefits from treatment by the local mental health services), and information collected in the Lisbon Court 
for the Implementation of Sentences, 26 July 2021 (reference to situations where the person serving home 
detention, with mental health problems, leave the house in moments of decompensation, violating the duty 
to remain at home). 
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said for persons with drug and alcohol abuse problems - here too an attempt is 
made to liaise with the local treatment services. 
The Probation Service gave note of some difficulties when approaching local 
mental health and drug/alcohol treatment services, due to a somehow different 
framework of their work – these services usually work on a basis a voluntary 
treatment, and they sometimes resist taking patients subject to coercive 
measures75. 
 
Homeless persons 
In the implementations of sentences and measures concerning homeless 
persons, the following challenges are pointed out by the probation service:76 
- While homelessness is not a risk factor for criminal behaviour per se, it still is a 
constraint to the success of the intervention in other areas, such as 
employment. The fact that homelessness is often concomitant with other 
problems, such as addictions, mental health, weakening of family and social 
ties, among others makes it essential to include it in the service’s intervention. 
- In practical terms, homelessness carries with it barriers for the monitoring of 
sentences/measures, due to the difficulties in contacting and locating these 
persons. This difficulty is normally overcome by the means of the good 
cooperation established with the organizations that give support to the 
homeless. 
- According to an NGO working with vulnerable populations, there are additional 
obstacles to the social reintegration of homeless persons, both because of the 
individual issues that need to be worked on (such as hygiene and punctuality, 
for example), and because of lesser employment opportunities, since many 
companies and institutions show reluctance in employing homeless persons. 
The DGRSP participates in the National Strategy for the Integration of 
Homeless Persons. 
 
Unemployed 
- The unemployment situation itself is a risk factor for criminal behaviour and, 
therefore, a need for intervention arises. The resolution of this situation may 
encounter barriers, both in the person's motivation to change this situation – 
possibly aggravated by the coexistence of other problems, namely those related 
to addictions and/or mental health – and by the labour market itself.77 
- The association between unemployment and economic precariousness means 
that people in this situation may have fewer resources to comply with the 
obligations attached to their sentences or measures.78 
- The DGRSP has a cooperation agreement with the National Institute for 
Employment and Vocational Training, which defines procedures and specific 

                                                
75 Interview with members of the Probation Service (DGRSP), 27 July 2021. 
76 DGRSP, reply to questionnaire, 30 July 2021. 
77 DGRSP, reply to questionnaire, 30 July 2021. 
78 DGRSP, reply to questionnaire, 30 July 2021. 
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circuits for the referral of people serving sentences and measures in the 
community. 
 
Foreign nationals 
As regards foreign nationals serving sentences or measures in the community, 
the probation service identifies as main difficulties:79 
- The scarcity of collateral information that allows collecting data for the 
purposes of assessment and supervision, in cases where the person has no 
family background in Portugal; 
- Possible constraints in communication, due to language barriers; 
- When the immigration status is not regularized (e.g. the person does not have 
a residence permit), there are obstacles in fully accessing the competent 
services (employment, education/training, health).  
 
Ethnic minorities 
Concerning ethnic minorities, the main difficulties identified by the probation 
service were:80  
- The fact that the professionals are often not knowledgeable of the cultural 
specificities of some ethnic minorities, which are important for the establishment 
of the relationship with the persons under supervision and for the understanding 
the context of the behaviours and beliefs. 
- The fact that some persons belonging to minorities justify their criminal 
behaviour with cultural values or beliefs incompatible with Portuguese law is 
also a challenge. 
Specifically concerning Roma people, the probation service reports that these 
communities are characterized by strong family cohesion, which is also 
reflected in the implementation of community sentences. For example, if there is 
the possibility of serving a sentence in home detention and the offender does 
not have a suitable place to serve the sentence or if his/her home or the family’s 
home is not considered suitable by the court and/or the probation service (e.g. 
because it’s located in a neighbourhood associated with drug trafficking), the 
family joins efforts to provide a suitable place81.  
The probation service considers that it would be problematic, in the light of the 
Portuguese legal framework, to establish specific guidelines, programmes or 
procedures based on ethnicity. This does not mean to exclude the possibility of, 
on a case-by-case basis, to adapt procedures and use appropriate resources, 
such as liaising with intercultural mediators. Sometimes the services do not 
have enough information about the culture and there is a need to understand in 
order to adequately design the intervention. It is the case of criminal conduct 
based on cultural beliefs or traditions - the probation officers must investigate 
and characterize the phenomenon and find an adjusted response. 

                                                
79 DGRSP, reply to questionnaire, 30 July 2021. 
80 DGRSP, reply to questionnaire, 30 July 2021. 
81 Interview with members of the Probation Service (DGRSP), 27 July 2021. 
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Regarding the question of whether there may be any kind of discrimination by 
the courts in the application of sentences to certain minorities, although there 
may be beliefs of harsher sentences being applied to certain communities, the 
services do not share that perception. A possible overrepresentation of persons 
of African descent in the criminal justice system will be less due to race itself 
than to underlying socioeconomic conditions.82 
We interviewed an NGO which focus on combatting racism and which has an 
agreement with the Probation Service to provide work to persons sentenced to 
community service. They mostly receive persons of African descent and Roma, 
who perform tasks consisting in providing support to the activities of the NGO. 
According to this NGO, one of the main concerns voiced by those sentenced to 
community service is the possibility to work out of regular office hours, in order 
to be able to work for their subsistence during the rest of the day. The Probation 
Service has shown to be considerate of those concerns and tries to find 
solutions adapted to people's needs, including the possibility of doing 
community work outside regular working hours. 
The DGRSP participates in the National Roma Communities Integration 
Strategy. 
  

                                                
82 Interview with members of the Probation Service (DGRSP), 24 August 2021. 
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III.  

 

IMPACT OF THE COVID-19 PANDEMIC ON THE IMPOSITION 
AND IMPLEMENTATION OF NON-CUSTODIAL SANCTIONS 

AND MEASURES 

 
 
 
 
 
 
 
 
See our separate report “Addressing gaps in the implementation and 
management of alternatives to imprisonment and post-release support during 
the COVID-19 global pandemic”. 
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IV.  

 
PROSPECTS FOR THE FUTURE OF  

ALTERNATIVES TO IMPRISONMENT 
 

 
1 - Innovative initiatives and pilot projects 
 
Concerning pilot projects or innovative practices regarding alternatives 
sentences, the following should be mentioned:  
 
- The Probation Service is developing new programmes aimed at specific 
criminogenic needs, based on studies of characterization of the target 
population. In 2021, it is foreseen the implementation of two pilot programmes 
for persons serving sentences or pre-trial measures in the community for arson 
and for sex offences against children or teenagers.83 
 
- The Probation Service is also carrying out an in-depth characterization of 
defendants/convicts of domestic violence, which is intended to provide the basis 
for a review of the current responses aimed at violence in intimate relationships 
and to plan responses for other forms of domestic violence (namely, violence 
against children and parental abuse).84 
 
- The DGRSP is part of the European partnership of the Project CoPPer - 
Cooperation to Promote volunteer participation and community awareness in 
the rehabilitation of offenders under the supervision of the probation service 
(Erasmus+ programme, KA2 - Action type: KA220-ADU), which is pending 
evaluation. This project aims at enhancing the participation of volunteers (which 
is already well-developed in the prison system) in the implementation of 
alternative sanctions and measures.85 
 
At the legislative level, no new initiatives are ongoing. The most recent 
legislative change was Law No. 94/2017 amending the Penal Code (described 
above, I. 2), which eliminated weekend detention and introduced home 
detention as a form of implementation of prison sentences of up to two years.  
 
It is also worth mentioning some innovative practices developed during the 
pandemic, mainly those related to the use of new technologies, some of which 
are likely to be kept in the post-pandemic. 
 
 
 
 

                                                
83 Information provided by the DGRSP, reply to questionnaire, 30 July 2021. 
84 Information provided by the DGRSP, reply to questionnaire, 30 July 2021. 
85 Information provided by the DGRSP, reply to questionnaire, 30 July 2021. 
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2 - Prospects for the development of non-custodial sentences and for 
reducing the use of imprisonment 
 
The problem of overcrowding and the reinforcement of the ultima ratio of 
prison 
 
If the issue of prison reductionism and enhancing the alternatives to prison was 
already on the agenda due to the problem of overcrowding (and all the 
problems that come with it, as the jurisprudence of the ECtHR on Article 3 of the 
European Convention on Human Rights continuously highlights), the covid-19 
pandemic, and the risk of similar events in the future, makes the need to take 
the principle of ultima ratio of deprivation of liberty seriously even more 
pressing. The model of mass imprisonment and overcrowded prison systems 
that has prevailed until now must definitely be overcome. 
The fact that the vast majority of people released from prison under the 
exceptional release measures during the pandemic did not pose a risk to 
society or cause social outcry provides support for the claim that prison is 
unnecessary in many cases. 
Non-custodial alternatives should be designed to be meaningful, supportive and 
truly rehabilitating, tackling the individual criminogenic needs of the offenders – 
they should not consist of mere control.  
The pandemic also showed how overcrowded facilities with poor living 
conditions and lack of hygiene and ventilation pose a risk to public health. A 
significant reduction of imprisonment would allow for individual accommodation, 
sufficient personal space per inmate and more decent detention conditions in 
general. At the same time, while reducing the number of individuals in prison 
and thus improving the ratio between available resources and inmates, it would 
create the conditions for a more effective and humane implementation of prison 
sentences.  
On the one hand, it would be convenient to develop a national strategy with the 
joint collaboration of government, justice, academic and civil institutions, with 
the aim of eliminating and preveting the problem of overcrowding in prisons by 
establishing a short, medium and long-term plan. Thus, in addition to 
guaranteeing the right of detainees to decent detention conditions, in case of 
future crises, it wouldn´t be necessary to adopt emergency measures to release 
prisoners.  
On the other hand, considering that the main reasons behind the relatively high 
incarceration rate and the high occupancy rates in some overcrowded prisons 
seem to be: the relatively high length of the prison sentences (and the time 
actually served in prison); the short-term and medium-term sentences that, for 
some reason, are not replaced by a non-custodial alternative; and the long-term 
sentences where the court does not grant conditional release (or only grants it 
at a later stage than the law would allow for); it would be important to develop 
an in-depth study of each of these issues. 
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Obstacles found in the use and implementation of alternative sentences 
 
Some obstacles and/or failures in the imposition and/or implementation of 
alternative sentences include: 
– Pre-sentence reports: In the view of some members of the Probation Service 
interviewed by the research team, the system would be more efficient if reports 
were requested only after the decision on the offender’s guilt (as providing a 
report before knowing whether the person will be convicted and of what crimes 
makes it difficult to give an opinion on what the appropriate sentence should 
be). This would imply a system of césure, where the hearing would have to be 
interrupted and then reopened for the sentencing phase. The difficulty of 
preparing social reports in very tight deadlines in summary proceedings is also 
reported. It would also be considered useful, in certain cases, for the court to 
indicate more precisely the information it needs to be assessed in the social 
report. It is recommended that these issues be addressed within a dialogue 
between courts and probation services; 
– The imposition of sentences that are sometimes ill-suited to the criminogenic 
factors and the resocialization needs of the offenders, which may occur when a 
pre-sentence assessment did not take place or has not influenced the 
determination of the sentence;86 
– The imposition by the court of the obligation to attend rehabilitation 
programmes, without an assessment by the probation service of their suitability 
to the case. This is a problem particularly when the attendance of a programme 
is imposed as an ancillary penalty (the Penal Code allows for the imposition, as 
an ancillary penalty, of the obligation to attend a programme for prevention of 
domestic violence or stalking behaviour). The fact that it is a penalty imposed by 
the court  poses complicated legal issues when it is later found that the 
programme is not suitable to the concrete individual’s needs or profile. The 
attendance of a rehabilitation program should not be a form of punishment, but 
a condition as part of an individual rehabilitation plan, drafted and approved in 
the framework of a suspended sentence or home detention.    
 
 
Contributions to the improvement of non-custodial sentences 
 
To improve the system, particularly as regards persons in situations of 
vulnerability, the following measures should be considered: 
- the enhancement of de-judicialization mechanisms (alternatives to criminal 
justice), with greater involvement of the community and of alternative conflict 
resolution entities; 
- enhanced specialization of all professionals involved in sentencing 
(importance of opportunities to bring together different professionals – judges, 
prosecutors, attorneys, probation officers, academics, health professionals, etc. 
– in order to harmonise concepts and procedures, to better understand each 
other’s roles and needs). A closer dialogue between courts and probation 
                                                
86 Situations pointed out by the DGRSP, reply to questionnaire, 30 July 2021. 
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services would notably allow for more efficiency in requesting and preparing 
pre-sentence reports (ensuring they are made at the most appropriate 
procedural stage and that they gather the information adjusted to the needs of 
the case), a better choice of the type of sentence and a better adjustment of the 
rehabilitation programmess to individual needs; 
- improvement of the ratio between probation officers and persons under their 
supervision (the average of 70 sentences/measures per officer is not enough to 
guarantee an individualised support aiming at rehabilitation); 
- the development of more rehabilitation programmes for individuals serving 
home detention, rather than mere imposition of the obligation to remain at home 
with electronic monitoring, could contribute to the effectiveness of the sentence 
but also to its future wider application; 
- the avaiability of structured programmes aimed at specific problems for those 
serving sentences in the community (in particular, suspended prison sentences 
and home detention). Programmes appropriate to the diversity of criminogenic 
factors and to the various criminal phenomena should be available. The same 
programmes that exist in the prison system should be also available in the 
community, naturally with the adaptations required by the different 
characteristics of the offenders and the crimes; 
- the attendance of programmes should not be imposed by the courts as an 
ancillary penalty (v. Article 152.º, §4, and Article 154.º-A, § 3, which prescribe 
the ancillary penalty of attendance in programmes on the prevention of 
domestic violence and stalking behaviour). On the one hand, because attending 
rehabilitation programmes should not be a form of punishment; on the other 
hand, due to the fact that, as this is a penalty imposed by a judicial sentence 
that has become res judicata, any impossibility of implementation or inadequacy 
of the programme to the individual needs or profile of the convicted person 
poses legal difficulties in complying with/terminating the sentence. Thus, 
programme attendance must be applied as a condition in the suspended 
sentence or as an obligation/rule of conduct in the home detention regime, and 
may also be included in the social reintegration plans elaborated in the 
implementation of these forms of punishment. The imposition of the obligation 
to attend a programme must be preceded by information from the probation 
services on the adequacy of the programme to the individual case; 
- strengthening the articulation between probation teams and civil society 
organisations to provide support to persons serving non-custodial sentences 
(considering the lack of NGOs specifically focused on supporting people in that 
condition). 
Criminal law scholars and policy-makers could also reflect on ways of 
enhancing the use of ancillary penalties (mainly penalties depriving of some 
rights or activities), as well as the confiscation of the proceeds of crime, as 
means to reduce the need for imprisonment. 
 
Effectiveness of non-custodial penalties 
Due to the lack of data about recidivism and the effectiveness of custodial and 
non-custodial penalties in Portugal, it is not known, in practice, how criminal 
sentences contribute to their aim of preventing future crimes. Therefore,  it 
should be considered:   
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- to elaborate studies on the effectiveness of custodial and non-custodial 
sentences in preventing crimes, including  research on recidivism rates; 
- to apply surveys among people who have served non-custodial penalties, with 
the aim of assessing whether the monitoring and support provided, as well as 
the programmes and activities involved in the implementation of the sentence, 
were suited to their needs, the main difficulties experienced, and the effects of 
the sentence on their lives. 
 
 
The role of new technologies on the future of non-custodial sentences 
 
In our view, technology has the potential to play an important role in the future 
of alternative sentences. It may enhance opportunities for rehabilitation, such as 
distance learning when courses are not available nearby, or participation in 
programs or activities that are not available in the area or that, for any reason, 
cannot be attended in person. In addition, communication technologies could be 
used to provide closer and more regular support by the probation officers. They 
could also contribute to modernising the way the justice system communicates 
with its clients. 
It seems important, however, that technology is used a form of supplementing, 
not reducing or replacing, human contact, which is a fundamental dimension of 
the social reintegration process.  
To promote the appropriate use of new technologies in the improvement of non-
custodial sentences, it should be considered: 
- to support research and pilot projects with the aim of increasing knowledge 
and developing structured programmes carried out remotely or in a mixed 
regime, in addition to in-person support; 
- to provide training aimed at improving the skills of probation staff to remote 
and online work, interviews, monitoring and intervention programmes, 
broadening the means of contact between officers and clients (telephone calls, 
video calls, sending documents electronically, etc.), while ensuring respect for 
privacy. 
 
 
These recommendations will be further considered in Work Package 4 of the 
project, where proposals for reform will be developed.  
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