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Non-Custodial Sanctions and Measures in Belgium 
Manon Maes, Nele Audenaert & Wendy De Bondt1 

 

1. Introduction, Methodology & Structure of the Paper 

This country report was written as a contribution to two comparative projects, more specifically the project 
‘Promoting non-discriminatory alternatives to imprisonment across Europe’, funded by the EU and the 
project ‘Addressing gaps in the implementation and management of alternatives to imprisonment and post-
release support during the COVID-19 global pandemic’, funded by the International Penal and Penitentiary 
Foundation (IPPF). The main aim of this country report is to map and discuss the alternatives to 
imprisonment that are applied in Belgium, with a particular focus on the use of these alternatives for the 
most vulnerable persons, on the one hand, and on the challenges the COVID-19 pandemic brought for the 
use and implementation of these alternatives, on the other hand. 

 

1.1. Introduction to the Belgian criminal legal order 

Before discussing the Belgian legal framework on non-custodial sanctions and the way it is put in practice, 
it is important to give a brief introduction to the Belgian criminal legal order in general. Especially the 
questions to whom it is applicable and what the criminal sentencing phase looks like are relevant for the 
purposes of this country report. 

 

a) Scope of the Belgian criminal legal order (and this country report) 

The Belgian criminal legal order is characterised by a distinction between sanctions, on the one hand, and 
(safety) measures, on the other hand. This is referred to as a two-track system (“tweesporenstelsel”). Measures 
are imposed to those who committed an act that is described as a criminal offence, but nonetheless fall 
outside the scope of Belgian criminal law because they cannot be hold responsible for their actions. In 
particular, especially mentally ill persons and minors will not be held criminally responsible, but will be 
subject to “measures”, such as placement in an institution (“internering”) or youth detention residences 
(“jeugdinstelling”), instead. This country report will only discuss sanctions. Mentally ill persons and minors are 
thus excluded from the scope of this report. 

 

Furthermore, Belgium also has a twofold sanctioning system. This means that it also distinguishes between 
criminal sanctions, on the one hand, and administrative and disciplinary sanctions, on the other hand. Also 
the latter category of sanctions fall outside the scope of this country report. 

 

 

                                                             
1 Manon Maes holds a master’s degree in Criminological Sciences (2021, Ghent University). During her studies, she 
developed a particular interest in the use and implementation of non-custodial sanctions. 
Nele Audenaert is a PhD researcher at IRCP (Institute for International Research on Criminal Policy), Ghent 
University (Special Research Fund). She specialises in the Belgian and European dimension of the general part of 
criminal law. 
Wendy De Bondt is a professor of criminal law and children’s rights law at Ghent University. She is a member of IRCP 
and HRC (Human Rights Centre). 
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b) What does the criminal sentencing phase looks like? 

First of all, it is important to emphasise that not all offenders will be brought before a criminal court. Several 
ways exist to opt for an extrajudicial settlement, even in criminal cases. By way of example, reference can 
be made to mediation in criminal cases, due to which victim and offender come to an agreement, or the 
out-of-court settlement, as a consequence of which the offender will be asked to pay a fine in order to avoid 
being brought before court. Of course, these options are not open in every criminal case. Although these 
settlements can also be considered manners to provide in an alternative for a custodial sanction, they are 
not labelled as criminal sanctions. Hence, this country report will not focus on these extrajudicial 
settlements, but will only focus on the imposition and implementation of sanctions imposed on an offender 
that has actually been brought before a criminal court. 

 

In Belgium, a criminal court or a single judge will rule upon the criminal responsibility of an offender. 
Depending on the seriousness of the committed offence(s),2 the regular courts and tribunals or the Court 
d’assises will be competent. 

The regular courts and tribunals will rule upon the guilt of the offender and the appropriate penalty during 
the same phase. In each judgment, it must be indicated  for which offences the defendant can be held 
criminally responsible. Furthermore, the judgment must indicate precisely, though not necessarily in detail, 
the reasons for the choice of type and height/length of the penalty.3 Both the defendant and the Public 
Prosecutor can lodge an appeal against the conviction/acquittal and/or the imposed penalty. The civil party 
can only lodge an appeal against the decision of the judge with regard to the entitled indemnification. It is 
thus not possible for a civil party to appeal against an acquittal or a too lenient penalty.  

For the Court d’assises, other rules are in play. If the Court d’assises is competent, the offender will be tried in 
front of a jury. This jury will firstly rule upon the guilt of the offender. After this, the debates on the 
appropriate penalty will be declared open. Together with the professional judges, the jury will then deliberate 
upon the sentence that should be imposed. Both decisions have to be motivated.4 However, nor the 
defendant nor the Public Prosecutor will be able to appeal against a judgment of the Court d’assises and to 
have another jury or another judge to re-rule upon the facts. It is only possible to initiate a proceeding before 
the Court de Cassation, which is only competent to examine whether procedural errors were made during the 
criminal procedure and whether the Belgian law was applied in a correct fashion. 

 

1.2. Methodology 

For this country report, a desk research was carried out to analyse all relevant information such as national 
(legal and criminological) literature and data published by the Belgian Government. Additionally, a survey 
was spread amongst judges, prosecutor’s officers, lawyers and probation officers, in order to obtain 
additional information on those issues that were not (yet) covered by legal literature or official data. This 
survey was filled out by 6 judges, 8 prosecutor’s officers, 16 lawyers and 36 probation officers. Although 
the number of respondents is rather limited, the results of the survey give a clear indication of those aspects 
that are considered most important among practitioners. 

 

1.3. Structure of the paper 

This country report will, in the first place, provide an overview of the general legal framework of the Belgian 
criminal custodial and non-custodial sanctions (2). After this, a more detailed analysis will be made of the 

                                                             
2 Infra 2.1.a. 
3 Articles 163 and 195 Belgian Code of Criminal Procedure (hereafter: BCCP). 
4 Articles 334 and 344 BCCP. 
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use of the different sanctions in practice and the barriers to the use thereof (3), as well as of the impact of 
the Covid 19-Pandemic thereon (4). For all three chapters, the report will zoom in on both the imposition 
of sanctions, on the one hand, and the implementation of these sanctions, on the other hand. To conclude, 
the future prospects of the use of non-custodial and custodial sanctions will be discussed briefly (5). 

 

2. General Legal Framework of the Belgian System of Penal Sanctions 

The Belgian Criminal Code (hereafter: BCC) did not provide in a definition for the terms ‘criminal/penal 
sanction’ and ‘penalty’.5 Instead, the Belgian legislature chose to include in Article 7 of the BCC an explicit 
list of sanctions, custodial or non-custodial in nature. On the basis of several (implicit) criteria, the 
sentencing court will mostly impose one of these sanctions, provided, of course, that the defendant has 
been found criminally liable. In this regard, a considerable number of non-custodial alternatives to 
imprisonment are at the disposal of the criminal court (2.1.). After this sentencing stage, the imposed penalty 
will be executed. However, for both custodial and non-custodial sanctions, several possibilities exist to 
suspend their execution at least partially (2.2.).  

 

2.1. Imposing criminal sanctions in the Belgian legal order 

Article 7 BCC lists the most common main and ancillary penalties that can be imposed by a judge in an 
individual case. For all these penalties, minimum and maximum limits are provided (a). At the same time, 
also some alternatives to the imposition of a sanction are at the disposal of a judge (b). However, the BCC 
does not guide sentencing courts whatsoever in choosing the appropriate type (and height) of the penalty 
or one of its alternatives. Nevertheless, there are several (general and specific) conditions that have to be 
met in order to be able to impose a certain type of penalty (c). 

 

a) Criminal sanctions provided for in the Belgian legal order 

The penal sanctions that a Belgian judge can impose when a defendant6 is found criminally liable for an 
offence, are listed in Article 7 BCC.  

 

Article 7 BCC does not make an explicit distinction between main and ancillary penalties. However, this 
distinction can be derived from its wordings. In Belgium, the main penalties are imprisonment (hechtenis, 
opsluiting or gevangenisstraf), a penal fine (geldboete), community service (werkstraf), electronic monitoring 
(elektronisch toezicht) and an autonomous probation sentence (autonome probatiestraf). The latter two penalties 
were only introduced in 2014 and are, therefore, relatively new in the Belgian criminal justice system.7 All 
main penalties can be imposed autonomously, but never in combination with another main penalty.8 
Ancillary penalties, on the other hand, are penalties that can (or must)9 be imposed in combination with one 

                                                             
5 V. Franssen, “Commentaar bij art. 7 Strafwetboek” in M. De Busscher, J. Meese, D. Van Der Kelen and J. Verbist 
(eds.), Duiding strafrecht, Larcier, Brussels, 2018. 
6 For the purposes of this country report, only natural persons will be regarded as defendants. However, it needs to be 
kept in mind that, in Belgium, also legal entities can be held criminally responsible. Evidently, legal entities will never 
be imprisoned. 
7 Wet van 10 april 2014 tot invoering van de probatie als autonome straf in het Strafwetboek en tot wijziging van het 
Wetboek van strafvordering en de wet van 29 juni 1964 betreffende de opschorting, het uitstel en de probatie (Act of 
10 April 2014 introducing probation as an autonomous punishment in the Criminal Code and amending the Code of 
Criminal Procedure and the Act of 29 June 1964 on suspension, postponement and probation). 
8 Except for when the offender has committed multiple offences in a row, without having been previously convicted 
for any of them. 
9 In some cases, judges will be obliged to impose an ancillary penalty. 
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of the main penalties. The most common ancillary penalties are a penal fine (geldboete)10, loss of civil and 
political rights (verlies van burgerlijke en politieke rechten), confiscation (verbeurdverklaring) and the placement at 
the disposal of the sentence implementation court (de terbeschikkingstelling van de strafuitvoeringsrechtbank). For 
reasons of completeness, it must be highlighted that, although it lists the most common and most important 
criminal sanctions, Article 7 BCC does not intend to be exhaustive and must be complemented with Articles 
included in the Belgian Criminal Code, such as Article 18 (public announcement (bekendmaking)) or in other 
legislative instruments, such as the Royal Decree nr. 22 of 24 October 1934 (professional ban 
(beroepsverbod))11. 

 

In general, community service, electronic monitoring and autonomous probation sentences are considered 
to be alternatives to imprisonment. The sanction of community service consists of an imposed number of 
hours of unpaid work for the benefit of the community. This punishment is always carried out in the 
community, either in a public service of the state or in a non-profit organisation.12 Electronic monitoring, 
on the other hand, implies that the convicted person wears an ankle bracelet that is connected to a 
surveillance box. The ankle bracelet constantly monitors the position of the convict, who has to respect a 
very strict timetable. This timetable indicates when the convict has to be at home and when he is allowed 
to leave his house, for instance to go to work or to perform another mandatory activity.13 In case an 
autonomic probation sentence is handed down, the offender has to comply with certain, individually 
imposed, conditions for a specified period, such as undergoing therapy, looking for a job and avoiding 
contact with the victim of the offence.14 

However, the Belgian legislature did not consider each non-custodial sanction fit to punish each possible 
offence. After all, Article 7 does not only list the Belgian penal sanctions. It also distinguishes between three 
different categories of offences: the most serious “crimes” (misdrijven), the less serious “misdemeanours” 
(wanbedrijven) and the least serious “infringements” (overtredingen). The category of offence at issue will have 
a determinate impact on the types of penalties that can be imposed. For example, whereas (non-mitigated) 
crimes can only be punished with the main penalty of imprisonment, either or not in combination with one 
or more ancillary penalties, misdemeanours and infringements can also be punished with one of the other 
main penalties. Non-custodial sanctions have thus only been designed to punish offenders that have 
committed mitigated crimes, (mitigated) misdemeanours or infringements. Furthermore, also the length or 
height of the penalty will vary according to the category of offence at issue. The following scheme indicates 
the possible minimum and maximum limits of each (main) penalty for each offence category. 

 Crimes Misdemeanours Infringements 
Imprisonment Life imprisonment 

30 – 40 years 
20 – 30 years 
15 – 20 years 
10 – 15 years 
5 – 10 years15 

Max. 20 years 
Max. 20 years 
Max. 20 years 
Max. 10 years 
Max. 5 years 
Max. 5 years 

8 days – 5 years16 
 

 
 
 
 
 
 

1 day – 7 days17 

                                                             
10 Fines thus have a dual function in a Belgian criminal law context. 
11 V. Franssen, “Commentaar bij art. 7 Strafwetboek” in M. De Busscher, J. Meese, D. Van Der Kelen and J. Verbist 
(eds.), Duiding strafrecht, Larcier, Brussels, 2018. 
12 https://werkstraf.be/www.werkstraf.be/nl/een-werkgestrafte-ontvangen-uw-organisatie.html (last consultation 14 
September 2021). 
13 https://www.vlaanderen.be/elektronisch-toezicht-als-alternatief-voor-een-gevangenisstraf (last consultation 14 
September 2021). 
14 https://departementwvg.be/justitiehuizen/autonome-probatiestraf (last consultation 14 September 2021). 
15 Articles 8-11 BCC. 
16 Article 25 BCC. 
17 Article 28 BCC. 
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Monetary fine18  Min. 26 euros 1 – 25 euros 
Community service19  45 – 300 hours 20 – 45 hours 

Electronic monitoring20  1 month – 1 year21 
Autonomous probation22  1 – 2 years 6 – 12 months 

 
The above listed penalty scales are not completely unalterable. After all, several circumstances are likely to 
affect either the category to which an offence is considered to belong or the penalty that can (and in some 
circumstances must) be imposed in an individual case. These circumstances can have an aggravating (legal 
recidivism or aggravating circumstances) or a mitigating (mitigating circumstances) effect. By way of 
example, the scheme indicates the length of the prison sentence that can be imposed for crimes that are re-
qualified as misdemeanours due to the existence of mitigating circumstances. Circumstances that are of a 
nature to mitigate the sentence are, as opposed to those that aggravate the sentence, nowhere listed in the 
BCC. Judges are given great discretionary power in this regard. 

 

b) Alternatives to the imposition of sanctions 

The penalties listed in Article 7 BCC are not the only possibility for a judge when sentencing. After all, a 
trial judge can also choose to waive punishment for the defendant. Two possibilities exist in this regard. 

Firstly, a criminal court can refrain from imposing a sanction by merely declaring a defendant guilty 
(“eenvoudige schuldigverklaring”). In such a situation, the trial judge(s) will hold the defendant criminally liable 
for one or more offences, but will nonetheless not impose a sanction. The mechanism of the mere 
declaration of guilt is specifically designed to remediate those cases in which the reasonable period of time 
has been exceeded.23 Sometimes, however, this mechanism is also used in other cases in which it is deemed 
inappropriate to impose a penalty on the offender, even though he/she has without a doubt committed an 
offence.24 A mere declaration of guilt does not hinder the judge to require the defendant to wipe out the 
damage caused, nor does it hinder the judge to impose an additional confiscation measure.25 

The second option is to suspend the sentencing decision (“opschorting van de uitspraak”). This measure was 
called to life to give a judge the opportunity to avoid imposing a penalty whenever this is deemed 
inappropriate in light of the adverse consequences of a criminal sanction.26 It implies that the trial judge will 
rule upon the guilt of the alleged offender, but will refrain from convicting the defendant and, similar to the 
mere declaration of guilt, will refrain from imposing a sanction. However, the decision to suspend the 
sentencing decision will only preliminary end the criminal procedure. After all, only after a trial period, the 
suspension will become a final decision. If, during this trial period, which cannot be lower than one year 
and cannot exceed a period of five years, the offender commits a new offence, the suspension can be 

                                                             
18 Article 38 BCC. These fines will always be multiplied with a coefficient (surcharges). 
19 Article 37quinquies BCC. 
20 Article 37ter BCC. 
21 On the basis of a strict reading of the law, the sanction of electronic monitoring can also be imposed for 
infringements. However, considering that the duration of electronic monitoring must be equal to the duration of the 
prison sentence that otherwise would have been imposed and the duration of electronic monitoring cannot be lower 
than 1 month, in practice, it is impossible to impose the sanction of electronic monitoring for infringements.  
22 Article 37octies BCC. 
23 Article 21ter Preliminary Title to the BCCP. 
24 N. Audenaert, “Roeien zonder riemen” (in preparation). 
25https://justitie.belgium.be/nl/themas_en_dossiers/straffen_en_boetes/soorten_straffen/hoofdstraf/eenvoudige_
schuldigverklaring (last consultation 14 September 2021). 
26 P. Hoet, “Commentaar bij art. 1 Wet van 29 juni 1964” in M. De Busscher, J. Meese, D. Van Der Kelen and J. 
Verbist (eds.), Duiding strafrecht, Larcier, Brussels, 2018. 
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revoked.27 Furthermore, in most cases,28 the defendant will be required to comply with a few additional 
rules during the trial period (the so-called “probatieopschorting”). By way of example, reference can be made 
to the possible obligation to take a training course or to undergo therapy. Should the defendant break these 
rules before the trial period has passed, the judge will also be able to yet impose a sanction for the committed 
offence(s). For this reason, “opschorting van de uitspraak” is considered to be somewhat less in favour of the 
defendant compared to the mere declaration of guilt.29 However, if, to the contrary, all conditions are being 
complied with during the trial period, the suspension will not be revoked, meaning that there will be no 
conviction to appear on the criminal track record of the defendant. For this reason, “opschorting” can also be 
more advantageous compared to the mere declaration of guilt.  

 

c) Criteria and guidelines for imposing the sanction 

Overall, Belgian criminal courts have great discretionary power to choose both the type and the 
height/length of the criminal sanction. In Belgium, no use whatsoever is made of sentencing guidelines to 
align the sentencing decisions of the different criminal courts. However, this does not at all mean that 
sentencing judges are completely free to rule as they wish. Besides having to respect the (rather limited) 
limits of the law as described above, also other criteria need to be taken into consideration when choosing 
and measuring out the appropriate sentence. Primarily, a few constitutional limitations need to be kept in 
mind during the sentencing phase of the criminal procedure. Secondly, also some implicit sentencing goals 
can be of importance for a judge when choosing the appropriate penalty. Lastly, some rules have to be 
complied with before being able to impose some non-custodial sanctions as an alternative for imprisonment.  

 

First of all, a few constitutional requirements could serve as a guideline or limitation for judges when 
imposing a sentence. In the context of criminal law, especially the proportionality and the equality principle 
are important. The requirement to make the punishment fit the crime (the proportionality principle) is 
currently not explicitly included in the Belgian Criminal Code nor in the Belgian Constitution. However, the 
Constitutional Court already emphasised the importance of the proportionality principle in criminal matters, 
both in law and in legal practice.30 This principle could, for example, encourage a judge to impose a prison 
sentence or an alternative if it is clear that the financial situation of a defendant would not allow the 
defendant to pay a monetary fine. Another example relates to the family situation of a defendant: if a 
defendant is the father/mother of young children, this could motivate a judge to choose for an alternative 
for deprivation of liberty (in those cases in which this is allowed, of course).31 Criminal courts must thus 
always be given the possibility to take into consideration all relevant aspects of an individual case.32 However, 
the importance of the proportionality principle as a guideline for choosing the sentence must not be 
exaggerated. Considering the large number of possible penalty types and considering the relatively large 
penalty scales, a sufficient number of possibilities are at the disposal of criminal courts to decide upon the 
appropriate sentence. It thus serves mainly as a limiting rather than a guiding principle. Furthermore, it still 
does not provide judges with precise criteria to decide when a certain penalty type or when a certain penalty 
height/length is fit to punish the offence. The same applies to the equality principle. Although the equality 
principle is, contrary to what applies for the proportionality principle, explicitly included in Articles 10 and 
11 of the Belgian Constitution, it targets the legislature much more than it targets the judiciary. Nonetheless, 
                                                             
27 Article 1, §2bis Wet betreffende de opschorting, het uitstel en de probatie (Act on suspension, postponement and 
probation). 
28 After all, the judge is not obliged to set some additional conditions. See Article 1, §2 wet Wet betreffende de 
opschorting, het uitstel en de probatie (Act on suspension, postponement and probation). 
29 P. Hoet, Gemeenschapsgerichte straffen en maatregelen: Opschorting, uitstel, probatie, werkstraf en elektronisch toezicht, Larcier, 
Brussels, 2014, p. 15. 
30 Constitutional Court 5 February 2015, nr. 13/2015, NjW 2015, 312. 
31 H. Lauwereys, “Het belang van het kind in het Belgische straftoemetingsrecht: de visie van correctionele rechters”, 
T.Strafr. 2020, 98-111. 
32 Constitutional Court 18 February 2016, nr. 25/2016. 



 

 7 

empirical analyses have already shown that also the equality principle stimulates trial judges to, sometimes 
somewhat creatively, ensure that similar criminal cases know a similar outcome.33 Although these analyses 
did not focus on non-custodial sanctions as such, but rather on the severity of the penalties imposed, it is 
reasonable to assume that their results can be extrapolated to the imposition of alternatives for 
imprisonment. 

 

Secondly, also sentencing goals are traditionally considered relevant to guide trial judges in taking a 
sentencing decision. So far, although attempts have been made in the past,34 no sentencing goals are listed 
in the BCC or elsewhere. In the past, suggestions have been made to at least explicitly state that prison 
sentences should only be used as an ultimum remedium, so far without results.35 This means that currently, no 
explicit guidelines to prefer alternative sanctions over imprisonment, exist. However, in the run-up to the 
revision of the Belgian Criminal Code, the discussion gained some new attention. The proposal for a new 
Belgian Criminal Code does indeed list in its Article 28 a few sentencing goals to give expression to the goals 
that are considered important today.36 More specifically, it states that 

“when choosing the penalty and the penalty height/length, the judge must pursue the following sentencing goals: 

1° to give expression to the social disapproval with regard to the violation of the Criminal Code; 

2° to promote the restoration of the social balance and the restoration of the damage caused by the offence; 

3° to promote social rehabilitation and reintegration of the offender; 

4° to protect society; 

5° to search, within the limits of the law, to a just proportionality between the offence and the penalty.” 

Article 28 furthermore highlights that a judge must also take into consideration the adverse consequences 
of a penalty for the environment of the defendant. Article 28 further concludes by putting emphasis on the 
ultimum remedium-character of imprisonment, by stating that a prison sentence can only be imposed when 
the sentencing goals cannot be pursued with one of the other legal sanctions and remedies. Whether Article 
28 will bring any changes to the judicial practice, however, can be questioned. After all, it does not provide 
in a hierarchy of sentencing goals. Even more, the preparatory documents explicitly mention that sentences 
could aim to pursue multiple sentencing goals and that judges are in each individual case free to decide 
which sentencing goals will be pursued. In this regard, reference can be made to previous research that 
indicated that a mere listing of (sometimes conflicting) sentencing goals does not have a considerable impact 
upon sentencing practices.37 Again, the importance of the Belgian (currently implicit and future explicit) 
sentencing goals should probably not be exaggerated. 

 

Luckily, besides these generally applicable, though mainly unofficial, guidelines, there are also a few explicit 
and binding rules that limit the judge in imposing non-custodial alternatives for imprisonment. As already 
indicated above, it is not possible to impose a non-custodial sanction for crimes that cannot be mitigated. 
However, also for misdemeanours and infringements, a few conditions have to be met before being able to 

                                                             
33 S. Raats, Consistente straftoemeting, Intersentia, Antwerpen, 2016 and N. Audenaert, “Roeien zonder riemen” (in 
preparation). 
34 T. Vander Beken, A. Delvaux and B. Rigo, “Het voorstel tot invoering van een nieuw strafwetboek. Een (eerste) 
sprong vooruit” in I. Claeys (ed.), Recente wetgevende hervormingen: nieuw en beter? XLVe Postuniversitaire Cyclus Willy Delva, 
Wolters Kluwer, Mechelen, 2021, 37-41. 
35 J. Rozie, “Naar de vrijheidsstraf als ultimum remedium: een weg bezaaid met wolijzers en schietgeweren”, Nullum 
Crimen 2015, (1) 10. 
36 https://www.dekamer.be/FLWB/PDF/54/3651/54K3651001.pdf (last consultation 14 September 2021). 
37 S. Raats, Consistente straftoemeting, Intersentia, Antwerpen, 2016 and J. Rozie, “Naar de vrijheidsstraf als ultimum 
remedium: een weg bezaaid met wolijzers en schietgeweren”, Nullum Crimen 2015, (1) 10. 
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recall upon electronic monitoring, community service or autonomous probation. These conditions are 
similar for all three alternatives. All three alternatives can only be imposed when the defendant, or his/her 
council, consents to an alternative sanction. This necessarily means that it will be impossible for a judge to 
sentence a defendant to, e.g., a community service during an in absentia trial. Furthermore, a few offences are 
excluded from the scope of non-custodial sanctions, such as offences that are in abstracto punishable with a 
maximum sentence that exceeds 20 years, rape, corruption of youth and prostitution (if these offences are 
committed in presence of a minor) and manslaughter or murder. For electronic monitoring, the options for 
a judge are even more limited: judges are only allowed to sentence a defendant to supervision under 
electronic monitoring if the offence is of a nature to be punished with a sentence of maximum one year 
imprisonment. Furthermore, the offender is required to have a permanent place of residence. However, it 
is important to underline that these conditions are certainly not intended to serve as a guideline for when or 
when not to impose an alternative sanction. Even if all conditions are met and even if the prosecuting 
authorities and/or the defendant asks its application, a judge can still refuse to impose a non-custodial 
sanction. In this case, the judge will of course have to motivate this refusal.38 The above-mentioned 
conditions are the only (legal) conditions that have to be complied with: for example, being unfit for work 
is technically not a criterion that would legally hinder a judge from condemning the defendant to a 
community service.39 Also the existence of a prior conviction will not preclude the imposition of a non-
custodial sentence. A prior conviction will not even have an impact upon the maximum limits of the non-
custodial penalties.40 However, if a judge decides to impose one of the non-custodial alternatives for 
imprisonment, some extra conditions come into place. For the supervision under electronic monitoring, the 
BCC explicitly determines that the length of this supervision must equal the length of the prison sentence 
the judge would otherwise have pronounced, thus limiting the discretionary power of the judge in this 
regard. Lastly, for autonomous probation sentences, judges need to be aware of the obligation to give 
directions on how the sentence must be put in practice and thus on the conditions that should tackle the 
problems that have encouraged the convict to commit offences. The choice for these criteria cannot be 
influenced by the consent of the defendant, considering that the requirement of consent only relates to the 
autonomous probation sentence itself, rather than on its precise implications. The latter, however, is not 
free from criticism.41 
Also the measure to suspend the sentencing decision is subject to conditions. More specifically, three 
conditions have to be met before this option is available to the trial judge. First of all, suspending the 
sentencing decision is excluded when the defendant has already been finally convicted before for having 
committed a crime or has already been finally convicted before to a prison sentence of more than six 
months.42 Secondly, it will neither be possible to suspend the sentencing decision when the offence at issue 
would otherwise be punished with a prison sentence of more than five years or is in abstracto punishable with 
a maximum sentence that exceeds twenty years. Thirdly, it is also required that the defendant (or his council) 
consents to the suspension decision. Again, a defendant has no right whatsoever to demand the application 
of this suspension measure.43 

 

Although these specific binding rules are without a doubt important in helping a trial judge to decide whether 
or not it is allowed to impose a non-custodial alternative for imprisonment, they are still rather useless to 
help a trial judge decide to what extent it would be appropriate to impose an imprisonment alternative. More 
                                                             
38 Although it is not an obligation for a judge to explicitly address the issue of either or not imposing a non-custodial 
sanction; it is sufficient that it follows from the motivation to impose a prison sentence why a non-custodial sanction 
was not considered appropriate. See also Cass. 3 oktober 2017, P.16.0988.N, VAV 2017, 58-60. 
39 Cass. 19 mei 2010, P.09.1733.F, T.Strafr. 2010, 340. 
40 Article 56, third limb BCC. 
41 T. Decaigny, “Nieuwe correctionele hoofdstraffen: de straf onder elektronisch toezicht en de autonome 
probatiestraf”, T.Strafr. 2014, 213-214 and F. Kuty, “La peine de probation autonome”, RDPC 2014, (986) 995-996. 
42 Except for a few drug-related offences (Article 9 Wet 24 Februari 1921 betreffende het verhandelen van giftstoffen, 
slaapmiddelen en verdovende middelen, psychotrope stoffen, ontsmettingsstoffen en antiseptica en van de stoffen die 
kunnen gebruikt worden voor de illegale vervaardiging van verdovende middelen en psychotrope stoffen). 
43 Cass. 12 januari 2018, F.16.0127.F; Cass. 29 oktober 2002, P.01.1103.N, Arr.Cass. 2002, 2304 and Cass. 25 februari 
2003, P.02.0674.N, Arr.Cass. 2003, 498. See also P. Hoet, “Commentaar bij art. 1 Wet van 29 juni 1964” in M. De 
Busscher, J. Meese, D. Van Der Kelen and J. Verbist (eds.), Duiding strafrecht, Larcier, Brussels, 2018. 
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useful in this regard are the social surveys (maatschappelijke enquêtes) and information reports (beknopte 
voorlichtingsrapporten) of the probation officers. These instruments are meant to inform the judge on the 
personality and living situation of the defendant and, by extension, on the feasibility of an alternative 
sanction. In the survey, all probation officers indicated that they indeed mainly promote alternative sanctions 
in their social survey, granted that such an alternative sanction is feasible in an individual case. Several 
instances, amongst which the prosecuting authorities and the trial judges, are authorised to ask for such an 
information report and/or a social survey, except in the context of an autonomous probation sentence or 
in certain, specifically described, circumstances with regard to the defendant’s criminal past. 

However, the full potential of social surveys and information reports is still not exploited. Firstly, it is never 
an obligation for a judge or the Public Prosecutor to ask for such a survey or report. In this regard, a number 
of respondents to the survey indicated that social surveys are almost never requested in practice. Also in 
legal literature, the remark has already been made that, because of the increasing number of tasks, the 
advisory role of probation officers has moved to the background.44 Whereas in 2015, 911 social surveys and 
information reports were drafter, in 2019, only 468 social surveys and information reports were drafted.45 
Furthermore, to the extent that social surveys are still used in practice, it would be even more ideal to also 
inform the judge about the success or failure of any previously imposed non-custodial sanction.46 

 

To conclude, it can be highlighted that although in the Belgian legal order no use is made of sentencing 
guidelines, the choice of a trial judge for the type and severity of the penalty is made easier to a larger or a 
smaller extent due to the existence of constitutional limits, (for now implicit) sentencing goals, conditions 
for imposing non-custodial sanctions and the (unfortunately non-committal) help and insights of probation 
officers. Whether these measures are indeed sufficient to result in an extensive use of non-custodial 
sanctions, will be discussed in Part 3 of this country report. 

 

2.2. Implementing criminal sanctions in the Belgian legal order and alternatives for implementation 

However, not only the sentencing phase is of importance to prefer non-custodial sanctions over 
imprisonment. Also during the executing phase, several circumstances can have an impact on the question 
whether or not a convicted person will have to serve a prison sentence. A distinction can be made between 
the implementation of a prison sentence, on the one hand (a), and the implementation of non-custodial 
alternatives, on the other hand (b). 

 

a) Implementation of prison sentences in the Belgian legal order 

As regards the implementation of prison sentences, three full-fledged alternatives for a full execution exist. 

 

Firstly, for now, 47 so-called “short-term” prison sentences are never executed in prison, not even partially. 
A prison sentence of three years or less is always automatically served at home (mostly for an even shorter 
period), supervised with an electronic monitoring system (so-called “provisional release”). This practice is 
the result of a lack of implementation of the Belgian Law of 17 May 2006 with regard to the external legal 

                                                             
44 K. Beyens and V. Scheirs, “Sociale voorlichtingsrapporten in het kader van straftoemeting: tussen brugfunctie en 
professioneel strijdtoneel”, Panopticon 2010, (2) 6. 
45 https://justitie.belgium.be/sites/default/files/jic-nl-2015-2019.pdf (last consultation 14 September 2021). 
46 P. Hoet, Gemeenschapsgerichte straffen en maatregelen: Opschorting, uitstel, probatie, werkstraf en elektronisch toezicht, Larcier, 
Brussels, 2014, p. 136. 
47 Infra Chapter 5. 
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position of those sentenced to a custodial sanction,48 according to which prison sentences of three years or 
less fall within the competence of a sentence implementation judge instead of within the competence of the 
sentence implementation court. Considering that sentence implementation judges do not exist in Belgium, 
the Ministry of Justice, in practice the prison directors, remained competent to assess the appropriateness 
of executing a prison sentence of three years or less. This eventually led to the automatic replacement of 
“short-term” prison sentences with home detention under electronic monitoring devices, as captured in two 
ministerial circulars of 2015 and 2016. 

For reasons of completeness, reference should also be made to the possibility of serving pre-trial detention 
at home under supervision of electronic monitoring. 

 

Secondly, also “long-term” prison sentences (of more than three years) are only rarely fully implemented. 
After all, the above-mentioned Belgian Law of 17 May 2006 also provides in the possibility of early release 
(“conditional release”) for those convicted to long-term imprisonment. A distinction can be made between 
the possibility to ask for conditional release and the possibility to serve the prison sentence at home under 
electronic monitoring. After having served one third, two third or in some cases49 an even longer period of 
the imposed sanction, prisoners can ask the sentence implementation court for a conditional release. 
Conditional release implies that the convicted person will be allowed to serve his sentence outside prison, 
provided that he/she complies with the conditions as set out by the sentence implementation court during 
a trial period. Six months prior to meeting the conditions for conditional release, prisoners can also already 
ask the sentence implementation court to allow them to serve the remaining part of their effective sentence 
at home, supervised by an electronic monitoring device and by complying with an individually imposed 
implementation plan. For both possibilities, it is up to the sentence implementation court to rule upon the 
appropriateness of conditional release or home detention. Having served the required amount of the prison 
sentence is in itself not a guarantee for being granted these favours. The sentence implementation court will 
base its decision on a few additional criteria, such as the risk of re-offending, the efforts that have already 
been made to compensate the victims and the prospects of social rehabilitation. Not every request for 
conditional release/home detention will thus automatically be granted.  

Furthermore, the sentence implementation court is also competent to rule upon the granting of other 
measures, which have a smaller impact compared to conditional release and home detention. By way of 
example, reference can be made to the possibility to grant a prisoner the favour of limited detention, 
meaning that the prisoner is allowed to leave prison regularly for a period that cannot exceed 16 hours. 

 

Lastly, a trial judge also has the possibility to postpone the execution of the sentence fully or partially (uitstel). 
The decision to postpone the execution of the sentence is comparable to the suspension of the sentencing 
decision, with that remark that the first decision implies that the trial judge did impose a sanction, but 
decided that it would not be appropriate to execute that sentence (in full) during a certain trial period (of 
minimum one and maximum three or five years, depending on the severity of the imposed sanction). The 
possibility to do so only exists if the defendant has not been finally convicted before for having committed 
a crime or to a prison sentence of more than three years and only if the sanction imposed is a prison sentence 
or a penal fine. Postponing the execution of an electronic monitoring, community service or autonomous 
probation sentence is never possible for a trial judge. The convicted person does not have to consent to the 
postponement of the execution.50 Furthermore, similar to what applies for the suspension of the sentencing 
decision, the convicted person may be asked to comply with a few additional conditions during the trial 

                                                             
48 Wet van 17 mei 2006 betreffende de externe rechtspositie van de veroordeelden tot een vrijheidsstraf (Act of 17 
May 2006 on the external legal position of those sentenced to a custodial sentence). 
49 This will depend on the seriousness and category of the committed offence, as well as on the imposed sanction. 
50 P. Hoet, Gemeenschapsgerichte straffen en maatregelen: Opschorting, uitstel, probatie, werkstraf en elektronisch toezicht, Larcier, 
Brussels, 2014, p. 44. 
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period (probatieuitstel). If not, the postponement can yet be revoked. The judge is, for instance, obliged to set 
out such additional conditions if the defendant has been previously convicted to a prison sentence of more 
than twelve months. Once the trial period has passed and it has been proven that the convicted person 
complied with all conditions, it will no longer be possible to execute the sentence (or at least to execute the 
part of the sentence for which postponement had been granted). Contrary to what applies for the suspension 
of the sentencing decision, the conviction will, however, still appear on the criminal track record of the 
offender. 

 

b) Implementation of non-custodial alternatives in the Belgian legal order 

All non-custodial alternatives are conditional: the convicted person will always have to comply with a few 
conditions during the implementation of the imposed non-custodial sanction. These conditions are set out 
in each individual case by the judge and the supervising authority.  

 

In Belgium, the houses of justice (justitiehuizen) are competent to monitor the implementation of alternative 
sanctions. The houses of justice consist of one central service and 28 houses of justice spread throughout 
Belgium. The Flemish Centre for Electronic Surveillance (Vlaamse Dienst voor Elektronisch Toezicht) is also part 
of the houses of justice.51 The employees are referred to as probation officers (justitieassistenten). The survey 
revealed that there is very little diversity among the probation officers. Most houses of justice consist of 
white female staff. Wearing a headscarf is prohibited in contact with civilians. This can deter many women 
of other religions from applying for jobs in houses of justice. Most respondents believe that more diversity 
among judicial assistants is desirable. Not because it would influence the individual assessment in criminal 
cases, but because it could increase the legitimacy of houses of justice. In addition, it could promote the 
general integration of vulnerable groups and raise awareness of the overall corps. However, a majority of 
the respondents also indicated that having received an appropriate education is more important than 
ethnicity, nationality, gender or other personal characteristics. 

 

The houses of justice perform four tasks: in addition to the supervision of the execution of alternative 
sanctions, they also provide criminal advice, civil assignments and victim support. However, the supervision 
of individuals remains their most important task.52 When performing this task, the probation officers will 
have to report to a probation commission (probatiecommissie), which will closely supervise whether the 
offender is satisfying all set conditions. 

                                                             
51 https://departementwvg.be/justitiehuizen/justitiehuizen (last consultation 14 September 2021). 
52 https://departementwvg.be/cijfers-justitiehuizen-2019 (last consultation 14 September 2021). 
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Should a convicted person fail to meet the requirements set out in the judgment or in a following decision, 
a substitute penalty can come into effect. After all, for all non-custodial alternatives, the judge is obliged or 
allowed to impose such a substitute penalty. This substitute penalty can only be a penal fine or a prison 
sentence and not another non-custodial sanction. Electronic monitoring sentences can even only be 
substituted with a prison sentence of the same length and not with a penal fine. The imposition of a non-
custodial alternative in practice thus does not always result in the full implementation of that non-custodial 
alternative.53 However, luckily, substituting a non-custodial sanction with a custodial alternative does not 
happen as automatically as the opposite, not even when the convicted person failed to meet the imposed 
requirements. It is always up to the Prosecutor’s Office to take a reasoned and motivated decision as regards 
the question to what extent it would be appropriate to implement the substitute penalty. For autonomous 
probation sentences, the possibility also exists to adapt the conditions that have to be met by the convicted 
person during the trial period. Of course, the convicted person can appeal against such a decision.54 

 

On the other hand, similar to what applies for imprisonment, non-custodial alternatives do not always have 
to be implemented for their full length. For instance, a person convicted to electronic monitoring for a 
period of at least three months, can ask the Prosecutor’s Office to suspend its execution as soon as one 
third of this period has passed. If it appears that the convicted person met all requirements, the Prosecutor’s 
Office will grant this suspension for a certain trial period.55 The duration of this trial period will correspond 
to the remaining length of the sentence to be served. The suspension decision will furthermore always be 
accompanied with some new, additional requirements for the offender to meet. Also for autonomous 
probation sentences, it is possible to ask for a suspension or adaptation of the conditions that accompany 
the sentence fully or partially. No time criteria were set out in order to be able to rely on this possibility.56 
Only persons who are sentenced to a community service do not have the possibility to ask for suspension. 

                                                             
53 Article 37ter, §1 BCC. 
54 Article 37decies, §2 BCC. 
55 Article 37quater, §4 BCC. See also T. Decaigny, “Nieuwe correctionele hoofdstraffen: de straf onder elektronisch 
toezicht en de autonome probatiestraf”, T.Strafr. 2014, (211) 220. 
56 Article 37decies, §1 BCC. 

N
um

be
r o

f n
ew

 m
an

da
te

s 

Criminal advice Supervision Civil assignments  Victim support 



 

 13 

 

3. Non-Custodial Sanctions and Measures in Practice 

It follows from the above that both during and after the sentencing phase, there are several alternatives 
available to avoid a convicted person from being imprisoned, except for the most serious crimes. However, 
the question arises whether the use of these alternatives is also widely spread in practice (3.1. and 3.2.) and 
to what extent the existing alternatives are deemed sufficient alternatives for imprisonment (3.3.). In this 
regard, the survey already revealed that at least 86% of the respondents to the survey are of the opinion that 
the available options are in any case sufficiently diverse.57 However, less unanimity exists on the correct use 
and implementation of these options. 

 

3.1. The imposition of non-custodial sanctions and measures in practice 

That a lot of non-custodial alternatives are at the disposal of a trial judge or can come into effect during the 
execution phase of the criminal procedure, does not necessarily mean that in practice, sufficient use is made 
of these alternatives in each individual case. Several non-legal circumstances are likely to affect the assessed 
appropriateness of such an alternative: the personality of the competent judge and the personality of the 
defendant are only two examples of such circumstances. With regard to the use of alternative sanctions, the 
opinions of the respondents to our survey are divided. 61% are of the opinion that existing alternatives are 
already sufficiently used. Of the other remaining 39%, a few respondents indicated that judges still too 
eagerly impose short prison sentences, of which their use is called into question.58 But what do the statistics 
show us? 

 

a) How widely spread are non-custodial sanctions in Belgium? 

The available statistics show that alternative sanctions are frequently imposed in Belgium. The number of 
offenders who need to serve an alternative sanction is in fact three times as high as the number of offenders 
who have to serve a prison sentence. Based on the existing data,59 the following overview of the application 
of alternative sanctions and measures in Belgium can be drafted. 

 2016 2017 2018 2019 
(incomplete) 

Community service 10.582 9.890 10.010 10.155 
Autonomous probation 149 496 720 605 
Autonomous electronic monitoring  12 38 51 41 
Mere declaration of guilt 439 332 304 254 
Suspension of the sentencing decision     

 

Of all autonomous alternative sanctions, community service is clearly the most used and electronic 
monitoring the least used sanction.60 The latter can possibly be explained by the relatively high cost of 

                                                             
57 The remaining 14% of the respondents especially suggested to introduce a few additional short-time measures 
and/or to also implement the so-called ‘positive project’ (a youth delinquency measure in which a minor him-/herself 
is asked how (s)he will remediate the caused damage and what measures would be suitable for his/her re-integration 
in society) in criminal law cases. 
58 J. Rozie and D. Vandermeersch, “De zin van de korte gevangenisstraf in vraag gesteld”, RW 2017-18, 323-335. 
59  https://departementwvg.be/cijfers-justitiehuizen-2018; https://dwvg.be/jaarverslag2019/cijfers-elektronisch-
toezicht and https://justitie.belgium.be/sites/default/files/jic-nl-2015-2019.pdf (last consultation 14 September 
2021). 
60 https://justitie.belgium.be/sites/default/files/jic-nl-2015-2019.pdf (last consultation 14 September 2021). 
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technological equipment and the equally high need for supervision. However, in comparison with the other 
alternative sanctions, the use of electronic monitoring has increased the most over the past years. 
Furthermore, it must be reminded that ankle bracelets are also used in the context of provisional and 
conditional release, as well as an alternative for pre-trial detention. Between 2016 and 2017 alone, the 
number of ankle bracelets increased by 7%.61 Moreover, generally, the use of alternative sanctions keeps 
increasing. For instance, in 2015, there were 42.877 probationers. This is an increase of 68% compared to 
2009.62 It is expected that these numbers will only increase in the future. After all, in 2020, the Belgian 
government clearly expressed the aim of stimulating a more advanced use of alternative sanctions.63 

 

It is very likely that the use of non-custodial alternatives for imprisonment is not as widely spread for every 
group. Several reasons exist to assume that vulnerable groups, such as young adults, older persons, women 
and immigrants, will in some cases more easily be punished with a non-custodial sanction, but in some cases 
also less easily. In this regard, the respondents to the conducted survey raised a few issues.  There were three 
groups of respondents.  

 

A first group of respondents indicated a few obstacles for the imposition of certain non-custodial 
alternatives to people who belong to certain vulnerable groups. After all, although no specific obstacles were 
introduced by the Belgian legislature to make use of non-custodial alternatives for vulnerable groups, it must 
be reminded that some conditions could in practice very well affect the effective possibility to do so. For 
example, one of the conditions for being granted electronic monitoring is having a permanent place of 
residence. This condition seems quite normal, but is not always evident to comply with for certain vulnerable 
groups such as the homeless, Roma and foreigners. In this context, research led by Olga Petintseva has 
already shown that electronic monitoring is less likely to be imposed on Roma because judges assume that 
they will not comply with the conditions of electronic monitoring.64 In the same context, some of the 
respondents to the survey signalled that especially a community service sentence is difficult to impose for 
certain vulnerable groups, such as those with physical disabilities or the elderly. However, for most 
vulnerable groups, the respondents indicated that another non-custodial alternative will then be imposed. 
This implies that generally, none of the respondents are of the impression that vulnerable groups are less 
likely to be imposed a non-custodial sanction compared to non-vulnerable groups. 

                                                             
61 https://libstore.ugent.be/fulltxt/RUG01/002/272/010/RUG01-002272010_2016_0001_AC.pdf Het  
  elektronisch toezicht 
62 F. Vander Laenen and N. Paterson, “Hoog tijd: een rechtspositie voor niet-gedetineerde justitiabelen”, FATIK 2017, 
9-14. 
63 https://www.belgium.be/sites/default/files/Regeerakkoord_2020.pdf (last consultation 14 September 2021). 
64 S. De Bus, O. Petintseva and A. Nuytiens, “Roma-meisjes op de jeugdrechtbank: de professionele actoren binnen 
de jeugdbescherming aan het woord”, Tijdschrift voor Jeugdrecht en Kinderrechten 2017, 84-107. 
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In stark contrast thereto, however, the survey did reveal that the current offer of non-custodial sanctions is 
too limitedly adapted to people who do not speak one of our national languages. However, research on this 
topic is scarce. Nevertheless, in addition hereto, research conducted by the Council of Europe65 shows that 
in 2015, only 11% of the total number of probationers in Belgium were foreigners. In this regard, it is not 
surprising that the number of foreign probationers is smaller than the number of foreign detainees. 
Moreover, foreigners are more likely to receive a prison sentence compared to natives. In Belgium, a judge 
is thus generally less inclined to impose an alternative sanction to foreigners.66 This conclusion remains valid 
after neutralising differences in offence and offender and process characteristics. The graph67 below shows 
the evolution of the number of foreign probationers in Belgium. 

 

On the other hand, a second – larger – group of respondents is of the opinion that, in general, alternative 
sanctions are imposed more easily to vulnerable groups. The arguments for this are that most vulnerable 
groups are also more vulnerable to detention damage and that the vulnerability can be the cause of the 
delinquent behaviour. For example, women are less likely to receive a prison sentence. On the other hand, 
the duration of an imposed community service for women is usually higher.68 Research also shows that the 
youngest and oldest offenders are usually more likely to receive an alternative sanction.69 Also offenders 
who have problems with emotional functioning are more likely to receive community service.70 
Furthermore, apparently, also having social non-delinquent contacts increases the chance of receiving an 
alternative sanction.71 This is probably related to the fact that these groups are generally considered low risks 
for society. 

                                                             
65 https://rm.coe.int/foreign-offenders-in-prison-and-on-probation-in-europe/168099019b (last consultation 14 
September 2021). 
66 K. Beyens, Straffen als sociale praktijk. Een penologisch onderzoek naar straftoemeting, VUB-Press, Brussels, 2000, 51. 
67 https://rm.coe.int/foreign-offenders-in-prison-and-on-probation-in-europe/168099019b (last consultation 14 
September 2021). 
68 S. van Wingerden and J. van Wilsem, “Straffen omvat meer dan gevangenisstraf: De effecten van daderkenmerken 
op de straftoemeting voor het gehele sanctiepakket”, Tijdschrift voor Criminologie 2014, 3-23. 
69 D. Steffensmeier, J.H. Kramer and J.T. Ulmer, “Age Differences in Sentencing”, Justice Quarterly 1995, 583-602. 
70 https://www.zedenadvocaat.nl/wp-content/uploads/2016/09/Straffen-voor-ontucht.pdf (last consultation 14 
September 2021). 
71 S. van Wingerden, M. Moerings and J. van Wilsem, Recidiverisico en straftoemeting, Raad voor de rechtspraak, Den 
Haag, 2011. 
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The last group of respondents was of the opinion that the vulnerability of the offender does and should not 
play a role in the granting of alternative sanctions and measures. The importance of non-discrimination and 
equality between offenders was often cited as an argument here. The choice for a certain type of sanction 
should only be influenced by the seriousness of the committed offence, the cause and the criminal intentions 
of the offender. 

 

In any case, official statistical data on the application of alternative sanctions and measures to vulnerable 
groups in Belgium are rare to find. Based on the few figures we have, we can conclude that it is mainly the 
group of young men between 18 and 34 who receive the alternative sanctions of electronic monitoring72 
and community service73. However, these figures are derived from research concerning the age-crime curve 
and not from research particularly focusing on the application of non-custodial alternatives in practice. 

 

b) What are the main barriers for a wider use of non-custodial sanctions? 

Although non-custodial sanctions are already quite widely imbedded in the Belgian practice, there are still a 
few barriers that could discourage judges to opt for a non-custodial alternative. The greatest barrier to a 
broader application of alternative sanctions lies without a doubt in the limited supervision capacity. There 
is hardly enough capacity within the houses of justice to ensure the follow-up of the current number of 
probationers, let alone to guide and monitor an even larger number of probationers. This limited capacity 
results in long waiting lists, which makes it seem almost useless for a judge to impose an alternative sanction. 
Also in the survey the limited supervision capacity was mentioned as the main barrier by one third of the 
respondents. However, the survey also indicated a few additional barriers. For instance, also the lack of 
available workplaces for the implementation of community service sentences is perceived as a large problem. 
In this context, also the fact that community service sentences can only be executed in either a public service 
of the state or in a non-profit organisation was criticised by multiple respondents. The same applies to the 
lack of social support for alternative sanctions. Several respondents signalled that the application of 
alternative sanctions is often difficult due to the perception of impunity, not only among citizens, but also 
among judges, prosecuting authorities, lawyers and politicians. Last but not least, 17% of the respondents 
indicated that non-custodial sanctions are often not imposed because of unwillingness on the part of the 
offender. 

 

3.2. The implementation of non-custodial sanctions and measures in practice  

As regards the implementation of non-custodial alternatives in practice, a distinction must be made between 
the implementation of alternatives that exist for executing a prison sentence and the implementation of 
autonomously imposed non-custodial alternatives. 

 

a) Alternatives for the implementation of imprisonment in practice 

The table74 below gives an overview of the early releases between 2013 and 2019 in Belgium. Especially 
remarkable are the high number of provisional releases. 

                                                             
72 https://departementwvg.be/cijfers-justitiehuizen-2018 and https://dwvg.be/jaarverslag2019/cijfers-elektronisch-
toezicht (last consultation 14 September 2021). 
73 https://werkstraf.be/www.werkstraf.be/nl/cijfers.html (last consultation 14 September 2021). 
74 https://justitie.belgium.be/sites/default/files/jic-nl-2015-2019.pdf (last consultation 14 September 2021). 
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Most people who are released early are of the male sex and are relatively young. The average age at release 
is 35 years.75 This finding is in line with the predominantly male and relatively young prison population in 
Belgium. Although the number of early releases remains relatively stable throughout the years, it should be 
noted that the number of releases does not increase proportionally to the number of prisoners in Belgian 
prisons. We can therefore state that the number of early releases has decreased over the years in comparison 
with the increasing prison population.76 This immediately explains why the number of prisoners who fully 
serve their sentence generally seems to increase throughout the years. 

 

b) Implementation of non-custodial sanctions in practice 

As regards the implementation of non-custodial sanctions in practice, little to no official data are available. 
Although most respondents to the survey answered that the non-custodial sanctions leave a lot of room for 
individualisation,77 also some other voices were heard. In this regard, a few of the respondents mentioned 
that the conditions that have to be complied with in light of electronic monitoring or autonomous probation 
are often inadequately and even almost automatically determined by the judge and/or probation officers 
and that the possibilities of non-custodial sanctions are not fully utilised. Furthermore, especially the waiting 
lists and the correspondingly long period between the imposition of the sanctions and their implementation 
has been criticised.   

 

3.3. Evaluation of the suitability of Belgian non-custodial alternatives for imprisonment 

Overall, the survey developed for this country report indicated that most respondents considered 
community service and autonomous probation sentences the most suitable alternatives to imprisonment. 
Especially the fact that these sanctions do not appear on the criminal track-record of the convict were 
considered interesting in this regard, as well as the large number of possibilities to put these sanctions into 
practice. Electronic monitoring, on the other hand, was the least well received. With regard to the latter, 
especially the lack of guidance has been referred to as problematic. After all, if the duration of the sentence 
does not exceed three years, the convict will not be guided whatsoever. Also its potential effects on the 
environment of the convict were berated in the survey. Last but not least, an electronic monitoring sentence 
is considered maladjusted to punish drug-related offences or people without a permanent place of residence. 

 

However, the effectiveness of a sanction should also be linked to the objectives that the sanction pursues. 
In Belgian literature, only the impact on recidivism of only a few alternative sanctions is examined. This is 
not surprising, considering that reduction of recidivism is still labelled as the main sanctioning goal (a). Also 
the respondents to the survey often mentioned reduction of recidivism figures as one of the main advantages 
of non-custodial alternatives. However, there is more to non-custodial sanctions than a reduction in 
recidivism. For instance, one of its most important goals is also to reduce the prison population (b). Last 
but not least, to also assess the effectiveness of non-custodial sanctions in light of other important penal 

                                                             
75 file:///D:/Users/beheerder/Downloads/2012_Maes_Panopticon_Libri_VI_SURB.pdf 
76 https://justitie.belgium.be/sites/default/files/jic-nl-2015-2019.pdf (last consultation 14 September 2021). 
77 Infra 3.3.c. 

 2013 2014 2015 2016 2017 2018 2019 
Conditional release  666 717 739 736 739 714 747 
Provisional release  7.289 8.038 7.183 7.122 7.423 7.550 7.635 
End of the penalty  761 791 828 832 812 882 745 
Postponement of the 
execution 
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objectives, such as re-socialisation, it is important to map the possibilities of the existing non-custodial 
alternatives for judges and probation officers to individualise the imposed penalty for each offender (c). 

 

a) The effectiveness of non-custodial alternatives in light of the purpose of reducing recidivism 

Research shows that the recidivism rate after release from prison is 70,1%.78 A non-custodial alternative can 
thus be considered effective if the recidivism rate is lower than that. With regard to electronic monitoring, 
the analyses are positive. These show that offenders under electronic monitoring are less likely to reoffend 
up to 5 years after their electronic monitoring than offenders who have served a prison sentence.79 
Unfortunately, these are the only analyses that can be found. With regard to community service and other 
alternative sanctions, any recidivism research is missing. The respondents to the survey, however, did almost 
unanimously indicate that all non-custodial alternatives, but especially autonomous probation sentences, are 
considered more suitable to avoid recidivism than prison sentences. This is probably due to the fact that 
non-custodial sanctions allow to deal with those circumstances that have encouraged the convict to commit 
offences. 

However, even with more research on the matter, a comparison between different types of sanctions would 
be no sinecure. The different units of measurement, definitions of recidivism, research groups and follow-
up periods make it almost impossible to make a reliable comparison between imprisonment and alternative 
sanctions. Furthermore, it cannot be denied that people who are given an alternative sanction are more likely 
to having committed less serious crimes and to having a different criminal profile than people who are 
imprisoned. This means that the risk of recidivism is already lower from the start – independently of the 
theoretical effectiveness of the imposed sanction. Any (future) study results on the matter should therefore 
always be read and interpreted with great caution. 

 

b) The effectiveness of non-custodial alternatives in light of the purpose of reducing prison population 

Evidently, also the reduction of imprisonment is an important objective of the use of alternative sanctions. 
In this regard, research has already shown that the increase in community service is not accompanied by a 
decrease in prison population. On the contrary, the number of people in Belgian prisons continues to rise.80 
Also electronic monitoring is mainly used for low-risk offenders, especially when it is used as an alternative 
for pre-trial detention.81 The number of people in detention in Belgium thus does not seem to decrease 
proportionally to the increase in the use of alternative sanctions. For now, alternative sanctions thus mainly 
have a net widening effect and do not seem to have an important impact upon the prison population. The 
same follows from the results to the survey: almost none of the respondents mentioned that the application 
of non-custodial alternatives lead to a reduction in prison population. 

 

As regards the alternatives for implementing a prison sentence, the following statistics are available. In 2014, 
281 revocation proceedings and 57 revision proceedings were initiated for persons who were granted 
conditional release.82 In Belgium, the sentence implementation courts are competent to decide on a 
revocation or revision of conditional release. The sentence implementation courts have a large discretionary 

                                                             
78 E. Maes, B. Mine and L. Robert, “Recidive na een rechterlijke beslissing. De eerste nationale cijfers over 
recidiveprevalentie op basis van het Centraal Strafregister”, Panopticon 2015, 173-189. 
79 A. Blokland, H. Wermink, L. Robert and E. Maes, “Wederopsluiting na elektronische detentie en reguliere detentie 
in België”, Tijdschrift voor Criminologie 2015, 31-58. 
80 file:///D:/Users/beheerder/Downloads/2012_05_Gevangenissen.pdf 
81 T. Daems, T. Vander Beken and D. Vanhaelemeesch, De machines van justitie: vijftien jaar elektronisch toezicht in België, 
Maklu, Antwerpen, 2013.  
82 https://nicc.fgov.be/upload/publicaties/justice_016_nl.pdf (last consultation 14 September 2021). 
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margin in this regard. However, it is not surprising that non-compliance with the imposed conditions 
appears to be the most common cause of revocation or revision.83 

 

c) The effectiveness of non-custodial alternatives in light of rehabilitative purposes and the necessity 
for an individualised approach in this regard 

Last but not least, it is of undeniable importance that the available offer of non-custodial sanctions is 
sufficiently broad to adopt an individualised approach towards the convict with an eye on achieving 
rehabilitative purposes. As previously mentioned, the main alternative sanctions are electronic monitoring, 
community service and autonomic probation. As regards the sufficiency of these alternatives, the opinions 
of the respondents to the survey are divided. As previously mentioned, the vast majority of respondents to 
our survey seem to be of the opinion that the existing alternatives are sufficiently diverse. Especially the 
possibility to individualise the conditions attached to each sanction in each individual case contributes to 
this assessment. However, also a number of remarks can be made. With regard to electronic monitoring, 
there is an evolution towards a less individualised approach. Due to the overcrowding in Belgian prisons, 
the scope of electronic monitoring has been expanded. This has led to less opportunities for adequate 
support and follow-up. Whereas the focus used to be on strong individual support and monitoring, it is now 
mainly on tackling prison overcrowding.84 This trend is also referred to as the evolution towards cold 
electronic monitoring. Regarding the autonomous community service, the same remarks have already been 
made.85 

 

Luckily, besides the main non-custodial alternatives, also various programmes have been developed in 
Belgium to tackle specific criminal causes and to promote reintegration. These programmes are even more 
specifically aimed at an individualised approach. Also these programmes are generally given a warm welcome 
by the respondents to our survey. By way of example, reference can be made to the drug treatment courts. 
These courts give a defendant the chance to tackle his or her dependency problems before a conviction is 
handed down. Together with the client, a clear and individualised treatment plan is drawn up.86 Not only do 
these drug treatment courts contribute to the use of imprisonment as ultimum remedium, but also have they 
already been shown extremely effective.87 Drug offenders who have followed a drug treatment court 
programme are less likely to reoffend than those who have not.88 Other successful examples are transition 
houses, used to prepare detainees on their reintegration into society89 and learning trajectories such as 
“offender in sight”90, “victim in focus”91 and “Spectra” (for perpetrators of sexual offences)92. 

 

                                                             
83 K. Beyens, L. Breuls, L. De Pelecijn, M. Roosen and V. Scheirs, “Recall to prison in Belgium: Back-end sentencing 
in search of reintegration”, Probation Journal 2020, 6-25. 
84 I. Aertsen and K. Beyens, “De autonome werkstraf in België: hoe sterk het karakter?” Panopticon 2006, 1. 
85 I. Aertsen and K. Beyens, “De autonome werkstraf in België: hoe sterk het karakter?” Panopticon 2006, 1. 
86 http://www.belspo.be/belspo/organisation/publ/pub_ostc/Drug/rDR61_nl.pdf (last consultation 14 September 
2021). 
87 https://nicc.fgov.be/upload/publicaties/jsjv01nl.pdf (last consultation 14 September 2021). 
88 https://biblio.ugent.be/publication/5966311/file/5966314 
89 https://transitiehuizen.be/over_ons/over-ons/ (last consultation 14 September 2021). 
90https://www.caw.be/hoe-wij-helpen/begeleiding/schokkende-gebeurtenis/alternatieve-gerechtelijke- 
   maatregelen/dader-in-zicht/ (last consultation 14 September 2021). 
91https://www.caw.be/hoe-wij-helpen/begeleiding/schokkende-gebeurtenis/alternatieve- 
   gerechtelijke-maatregelen/slachtoffer-in-beeld/ (last consultation 14 September 2021). 
92https://www.caw.be/hoe-wij-helpen/begeleiding/schokkende-gebeurtenis/alternatieve-gerechtelijke-

maatregelen/spectra/ (last consultation 14 September 2021). 
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In any case, for all non-custodial alternatives, especially their potential to help an offender to re-integrate 
into society was warmly welcomed by the respondents to the survey. 

 

4. Impact of the Covid 19-Pandemic on the Imposition and Implementation of 
Non-Custodial Sanctions and Measures (= Manon) 

It is probably not surprising that also the Covid 19-Pandemic affected the imposition and implementation 
of non-custodial sanctions in quite a considerable manner. On the one hand, the Belgian authorities were 
faced with an easy spread of the virus in the overcrowded Belgian prisons. It could have been expected that 
this would have led to a more frequent imposition of non-custodial sanctions. However, the answers to the 
survey and official data show that this has not been the case (4.1.). On the other hand, however, outside 
prisons, the Covid-19 Pandemic did affect the possibilities to implement such sanctions considerably and a 
few shortcomings to the system became painfully clear (4.2.). 

 

4.1. Imposition of non-custodial sanctions during the Covid 19-Pandemic 

During the Pandemic, no new kinds of sanctions were created as an alternative for imprisonment. But did 
the Pandemic perhaps have an impact upon the imposition of the existing alternative sanctions?  

 

Firstly, it is especially remarkable that the respondents to the survey indicated that alternative sanctions were 
almost never used to punish those who committed a so-called Covid 19-offence (i.e. a violation of the Covid 
19-measures). Such offences were almost automatically dealt with via an extrajudicial settlement or, even 
more often, via the imposition of a penal fine. According to the respondents, this is due to the large number 
of Covid 19-offenders and the desire not to overload the probation officers in this regard, as well as to the 
emphasis on deterrence. However, it must be noted that a minority of respondents did mention that Covid 
19-offenders were not treated differently or even more leniently from offenders who committed an offence 
that was not related to the Pandemic. 

 

For the rest, the respondents to the survey almost unanimously pointed out that the Pandemic in itself did 
not affect the imposition of alternative sanctions in a considerable manner. Only five respondents expressed 
a different opinion. Whereas three of these five stated that, to avoid prison overcrowding, judges were more 
easily tempted to impose a non-custodial alternative, the other two were of the impression that the 
difficulties as regards the implementation of alternative sanctions93 encouraged judges to more easily impose 
a prison sentence. 

 

However, the limitedly available statistics do show that the Pandemic clearly increased the use of electronic 
monitoring. Between 2019 and 2020, the use of electronic monitoring increased by 2%.94 However, other 
sources report an even larger growth, not only as an alternative for pre-trial detention, but also as an 
autonomous alternative sanction for imprisonment.95 For instance, other sources speak of an increase of 
25% in the period between March 2020 and November 2020.96 

                                                             
93 Infra 4.2. 
94 https://www.statistiekvlaanderen.be/nl/elektronisch-toezicht (last consultation 14 September 2021). 
95 https://dwvg.be/jaarverslag20/cijfers-elektronisch-toezicht (last consultation 14 September 2021). 
96 https://www.vrt.be/vrtnws/nl/2020/11/29/recordaantal-enkelbanden-uitgedeeld/ (last consultation 14 
September 2021). 
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4.2. Implementation of non-custodial sanctions during the Covid 19-Pandemic 

In the first place, the Covid 19-Pandemic made it even more important than ever to tackle the overcrowding 
in Belgian prisons. Besides the already existing alternatives for imprisonment during the execution phase, 
the Belgian Government therefore decided to introduce a few temporary measures to allow an important 
amount of detainees to temporarily leave prison during the Pandemic (a). However, the inventive manners 
of implementing prison sentences were in stark contrast to the challenges for implementing other sanctions, 
such as community service (b). 

 

a) Alternatives to the implementation of prison sentences: reducing prison population in order to 
prevent the virus from spreading 

As previously mentioned, the Pandemic made it important to reduce prison population in order to prevent 
the Covid 19-virus from spreading.  

 

The existing alternatives for imprisonment, such as partial home detention, did not appear to be sufficient 
to reach this goal. After all, there were no opportunities for detainees to prepare their probation plan.97 A 
probation plan is a plan in which the detainee prepares his/her return to society. Based on this plan, the 
sentence implementation court decides, among other things, to grant the execution modality of electronic 
monitoring. Since probation plans could no longer be prepared, the alternatives for the execution of prison 
sentences could no longer be relied upon to tackle overpopulation in prison. Also other temporary measures, 
such as limited detention, could no longer be applied for.98 

 

However, the Belgian Government decided to introduce a few alternative – temporary – measures to allow 
detainees nonetheless to leave prison (early). 

The first measure was taken on 9 April 2020 and introduced a temporary interruption of the execution of 
the prison sentence, referred to as ‘Corona-leave’.99 Detainees who complied with a few conditions, could 
ask for such a leave. These conditions are, amongst others, related to the requirement of having a permanent 
place of residence, not having committed certain offences, such as terrorist or sex offences or not having 
been convicted to one or multiple prison sentences that (together) exceed ten years. Only detainees at risk 
of developing serious symptoms were exempted from complying with these conditions, at least until the 
law of 20 December 2020, which no longer referred to this exception.100 Physically vulnerable groups were 
thus – at least temporarily – treated more favourably compared to other groups of detainees.101 Corona-
leave was considered to be a temporary interruption of the execution of the prison sentence: the period of 
time spent out of prison during Corona-leave will not affect the time the convict will still have to spent in 
prison after this temporary interruption. However, during Corona-leave, the convict still had to imply with 
a few additional conditions. These imposed conditions gave rise to discussion: can you really ask a convict 
                                                             
97 https://radio1.be/de-gevangenis-tijdens-de-coronacrisis-we-zitten-dubbel-achter-slot-en-grendel (last consultation 
14 September 2021). 
98 https://metisadvocaten.be/actualiteit/strafuitvoering-in-corona-tijden-update/ (last consultation 14 September 
2021). 
99 Article 6 of Royal Decree nr. 3 (https://www.tribunaux-
rechtbanken.be/sites/default/files/nieuwe_wetgeving/coronakb.pdf) (last consultation 14 September 2021) and L. 
Breuls, “Het Hof van Cassatie beschouwt de onderbreking van de strafuitvoering ‘Coronavirus COVID-19’ toch als 
een periode van strafuitvoering: Kroniek van een aangekondigd arrest”, FATIK 2020, 39-40. 
100 https://www.stradalex.com/nl/sl_src_publ_div_be_chambre/document/SVbkv_55-b021-1161-0450-
2019202003353 (last consultation 14 September 2021). 
101 Royal Decree nr. 3. 
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to comply with conditions for a period of time that will not be considered part of the execution of their 
sentence? Also the Court de cassation ruled that this measure had to be considered unconstitutional: Corona-
leave had to be regarded as a manner of implementing the prison sentence and its duration had to be 
deducted from the length of this prison sentence.102 For this reason, a second version of the Corona-leave 
was introduced by the law of 20 December 2020103, free from any conditions that had to be complied with 
during the allowed period of leave. An extension of this temporary measure until 15 September 2021 was 
provided by a Ministerial Decree of 25 June 2021. In total, 826 detainees enjoyed a temporary interruption 
of their prison sentence.104  

A second measure was also introduced by the Royal Decree nr. 3 of 9 April 2020. The Belgian Government 
gave prison administrators the power to release prisoners on an early provisional basis, instead of the 
sentence implementation courts. Six months before the end of the executable part of the prison sentence, 
inmates could apply for the early provisional release to the prison wardens.105 Of course, not everyone could 
apply for this measure. The prisoner had to have a permanent place of residence and sufficient means of 
living. In addition, early conditional release could not be applied if the duration of the imposed prison 
sentence exceeded ten years or if the applicant was convicted for a terrorist or sexual offence.106 Contrary 
to Corona-leave, this measure was never considered to be a mere temporary interruption of imprisonment. 
In total, 356 detainees benefited from the early provisional release.107 

Both measures were not free from discussion.108 There were a lot of concerns as regards the possible adverse 
consequences of these measures on the recidivism rates. However, figures show that, in practice, the 
measures can – in hindsight – be considered successful. Of the 826 prisoners who were granted a Corona-
leave, 22 persons did not return to prison voluntarily.109 Of the 356 prisoners who were granted early 
provisional release, “only” ten persons committed a new (minor) offence.110  

 
b) Implementation of non-custodial sanctions: too challenging to tackle? 

Whereas the implementation of prison sentences has been successfully adapted to tackle prison 
overcrowding, the implementation of autonomous non-custodial sanctions seemed a lot more challenging 
in practice. 

 

First of all, the implementation of community service sentences was severely compromised. Because various 
sectors had to close their doors during the Covid 19-Pandemic, several community service contracts could 
no longer be carried out. In fact, only 3% of the current community service cases in Flanders were carried 

                                                             
102 Cass. 19 August 2020, P.20.0840.F/1. See also L. Claes, "Schorsing strafuitvoering tijdens coronaverlof 
veroordeelden in strijd met het gelijkheidsbeginsel", Juristenkrant 2020, 3. 
103 Wet van 20 december 2020 houdende diverse tijdelijke en structurele bepalingen inzake justitie in het kader van de 
strijd tegen de verspreiding van het coronavirus aangenomen 
(https://www.ejustice.just.fgov.be/cgi_loi/change_lg.pl?language=nl&la=N&table_name=wet&cn=2020122002) 
(last consultation 14 September 2021). 
104https://www.tijd.be/politiek-economie/belgie/algemeen/135-gedetineerden-vervroegd-vrijgelaten-in-tweede-
coronagolf/10276606.html (last consultation 14 September 2021). 
105 https://www.jubel.be/strafuitvoering-in-corona-tijden/ (last consultation 14 September 2021). 
106 https://www.jubel.be/strafuitvoering-in-corona-tijden/ (last consultation 14 September 2021). 
107https://www.tijd.be/politiek-economie/belgie/algemeen/135-gedetineerden-vervroegd-vrijgelaten-in-tweede-
coronagolf/10276606.html (last consultation 14 September 2021). 
108 https://www.vlaamsbelang.org/vlaams-belang-wil-duidelijkheid-over-vrijlatingen-wegens-corona/ (last 
consultation 14 September 2021). 
109https://www.tijd.be/politiek-economie/belgie/algemeen/135-gedetineerden-vervroegd-vrijgelaten-in-tweede-
coronagolf/10276606.html (last consultation 14 September 2021). 
110 https://www.tijd.be/politiek-economie/belgie/algemeen/135-gedetineerden-vervroegd-vrijgelaten-in-tweede-
coronagolf/10276606.html (last consultation 14 September 2021). 
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out during the Pandemic.111 However, although the execution of community service sentences came under 
strong pressure, this did not seem to hinder judges from imposing a community service. Whereas only 95 
community service files were closed in April 2020, a total of 480 new community service files were started. 
This evidently had an impact on the execution deadlines, since Belgian law stipulates that a community 
service sentence must be executed within twelve months after its imposition. However, not all news is bad. 
The Flemish Minister of Justice, Zuhal Demir, asked the chairmen of the probation committees to extend 
these execution deadlines if necessary.112 Also the respondents to the survey stated that this was done almost 
automatically. Furthermore, due (or thanks) to the Pandemic, new workplaces were sought and found. 
Several pilot projects were set up in cooperation with the Agency for Nature and Forests and the thrift 
shops.113 Some Covid 19-offenders also had to serve their community service sentence in vaccination 
centres or hospitals.114 Additional legal assistants were also deployed to ensure the execution of community 
service. Eventually, 3011 community service files could be closed in 2020.115 On the other hand, with regard 
to the implementation of electronic monitoring and autonomous probation sentences, little seemed to have 
changed. However, special protocols and safety measures were put in place for installing an ankle bracelet.116  

 

Furthermore and even much more importantly for practitioners and convicts, technology was increasingly 
relied upon to ensure the monitoring of offenders. For example, most conversations took place via 
telephone or some form of video calling.117 Home visits, on the other hand, no longer took place.118 
Although the respondents to the survey indicated that this allowed probation officers to keep the impact of 
the Pandemic on the supervision of convicts as small as possible, also a few important disadvantages of this 
working method were mentioned. First of all, not all probationers were as easily reachable as others. 
Especially those who can be considered to belong to a vulnerable group were much more difficult to reach. 
Secondly, the lack of personal contact increased the risk of probationers to lose their motivation. Thirdly, 
the already long waiting lists only became longer, as a result of which the time between committing the 
offence, the imposition of the sentence and the execution of the sentence only increases even more. Even 
though the probation commissions did prolong the period within which the non-custodial alternatives had 
to be implemented, the adverse consequences thereof should not be denied: the offender might already have 
succeeded in getting his/her life back on track and would now still be required to nonetheless undergo one 
of the alternative sanctions. Furthermore, the stress caused by lasting insecurity should not be 
underestimated. Last but not least, 73% of the probation officers also indicated that these issues had an 
important on their mental well-being. Also judges, lawyers and public prosecutors experienced a similar 
impact.  

 

5. Prospects for the Future of Alternatives to Imprisonment 

A majority of the respondents to the survey spontaneously mentioned that the Covid 19-Pandemic especially 
highlighted and magnified the already existing problems rather than involving new problems in itself. Thus, 

                                                             
111 https://docs.vlaamsparlement.be/pfile?id=1586348 (last consultation 14 September 2021). 
112 https://docs.vlaamsparlement.be/pfile?id=1586348 (last consultation 14 September 2021). 
113 https://dwvg.be/jaarverslag20/artikels/peter-pletincx-en-werner-fran%C3%A7ois (last consultation 14 
September 2021). 
114 This information was obtained from the conducted survey. 
115 https://www.maaikedevreese.be/nieuws/3011-werkstraffen-afgesloten-in-2020 (last consultation 14 September 
2021). 
116 https://www.departementwvg.be/nieuws/de-justitiehuizen-en-het-vlaams-centrum-elektronisch-toezicht-werken-
verder-maar-aangepast (last consultation 14 September 2021). 
117 https://www.departementwvg.be/nieuws/de-justitiehuizen-en-het-vlaams-centrum-elektronisch-toezicht- 
    werken-verder-maar-aangepast (last consultation 14 September 2021). 
118 https://www.departementwvg.be/nieuws/de-justitiehuizen-en-het-vlaams-centrum-elektronisch-toezicht-werken-
verder-maar-aangepast (last consultation 14 September 2021). 
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the Pandemic has made it painfully clear that it is necessary to get rid of the long waiting lists for 
implementing non-custodial sanctions. In this regard, it is not clear to what extent the efforts to seek and 
find new workplaces will increasingly be made in the future. Also the staff shortages in the houses of justice 
urgently need to be dealt with. Most probation officers furthermore stressed that the Covid 19-Pandemic 
showed how important home visits and office consultations are to perform their tasks in a satisfactory 
manner. 

 

Besides the problems that desperately need to be tackled in practice, all respondents also unanimously agreed 
upon the advantages of alternatives to imprisonment and upon the need of further exploiting their full 
potential. Non-custodial sanctions are perceived as much more humane and much more adapted to the 
personality, specific needs and internal motivation of the offender as well as to the specific needs of the 
victims. All respondents are convinced that alternatives to imprisonment are much more capable of reducing 
recidivism compared to imprisonment. Furthermore, detention damage can be avoided: re-integration of 
the offender will be a lot easier if no time in prison has been spent. 

 

However, these opinions are in stark contrast to the evolutions noticeable in Belgium with regards to non-
custodial sanctions. Especially two evolutions are worrisome, the one somewhat more than the other. 

First of all, it is clear that not everyone thinks that the increase in the use of ankle bracelets is a good 
evolution. Flemish Minister of Justice, Zuhal Demir, already made the clear statement that electronic 
monitoring should remain an exception and that the increasing use should not create a feeling of impunity. 
Especially the financial costs associated with electronic monitoring and the limited surveillance and support 
capacity are cited as arguments in this regard.119 The fact that such statements are made by a politician does, 
of course, not contribute to get rid of the general idea of impunity of criminal offenders. Also several 
respondents to the survey indicated that those who are punished with a non-custodial alternative do 
experience this as an effective punishment. Minimising the impact of non-custodial alternatives thus does 
not help to plea for a wider use of such alternatives. 

Even more worrisome is the newest intervention of the Federal Minister of Justice, Vincent Van 
Quickenborne and especially his predecessor, Koen Geens. Due to this intervention, a sentence 
implementation judge will, from 1 December 2021 onwards,120 be competent to grant execution modalities 
to people who are sentenced to a prison sentence of three years or less. This implies that prison sentences 
of three years or less will thus no longer be automatically executed at home with an ankle bracelet. More 
precisely, only those who are sentenced to a prison sentence of maximum 18 months will be in the possibility 
to immediately ask for provisional release. Those who are sentenced to imprisonment of more than 18 
months will have to serve at least one third of their sentence before being able to apply for conditional 
release. It is self-evident that this will lead to an increase of the prison population, which is remarkable. 
After all, all Belgian prisons together have room for 9.300 detainees. In 2020, there were, however, 10.442 
people detained in a Belgian prison.121 If all people who are convicted to a prison sentence of three years or 
less have to join, the current situation will become even more absurd. 

                                                             
119 https://www.vrt.be/vrtnws/nl/2020/11/29/recordaantal-enkelbanden-uitgedeeld/ (last consultation 14 
September 2021). 
120 Originally, these new rules were meant to come into effect on 1 October 2020. However, the entry into force was 
postponed due to the Covid 19-Pandemic and the necessity to tackle the prison overcrowding in this context. See 
http://www.ejustice.just.fgov.be/mopdf/2019/06/14_1.pdf#Page16 and 
http://www.ejustice.just.fgov.be/cgi/article_body.pl?language=nl&pub_date=2021-03-
26&caller=summary&numac=2021040955#top (last consultation 14 September 2021). 
121 https://justitie.belgium.be/sites/default/files/jic-nl-2015-2019.pdf and https://www.hln.be/binnenland/bijna-
10-500-gedetineerden-in-belgische-gevangenissen-lichte-daling-vanwege-
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It is thus clear that a wider use of non-custodial alternatives or the development of new alternatives is 
currently not on the Belgian political agenda. Also the legislative proposal for a new BCC does not intend 
to broaden the scope of the existing non-custodial sanctions.  

 

Especially the wrong perception of impunity seems to be a barrier to fully bet on alternatives for 
imprisonment. Both the results of the survey as well as the general disapproval for such alternatives on 
social media are proof of this. In this regard, perhaps more efforts could be made to develop some more 
official data and statistics to inform the citizens on the effective impact of custodial sanctions as well as on 
the benefits of these alternatives, such as a reduction of recidivism. 

 

In any case, there is still a lot of work to be done in Belgium. Although a lot of alternatives exist at a 
legislative level, the future prospects and new initiatives set off some alarm bells. Furthermore, the 
possibilities to effectively put an alternative sanction into practice ánd the well-being of people responsible 
to do so could use some more attention. 
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